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IN THE 


United States Court of Appeals 

Fob the District op Columbia Circuit 


No. 10,519 


District of Columbia, Petitioner , 


v. 


The Smoot Sand & Gravel Corporation, Respondent . 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding to review a final order and decision 
of the Board of Tax Appeals for the District of Columbia 
entered November 30, 1949 (App. 38) vacating its prior 
decision in this case pursuant to a mandate of this Court 
and authorizing a refund of all additional tangible personal 


1 




2 


property taxes assessed against The Smoot Sand & Gravel 
Corporation 1 for the fiscal years ended June 30, 1941 to 
3945, inclusive, with respect to the Company’s scows, tugs 
and launches. 

The opinion of this Court in the prior appeal (No. 98271 
is reported in 174 F. 2d 505. 

1 The petition for review by this Court was filed December 
20, 1949 (App. 38, 39). 

This Court has jurisdiction to review the aforesaid final 
order and decision under the provisions of Sections 3 and 
4, Title IX, of the District of Columbia Revenue Act of 1937, 
as added by the Act of May 16, 1938 (52 Stat. 371, c. 223; 
Secs. 47-2403 and 47-2404, D. C. Code, 1940 ed.), as amended. 

« 

STATEMENT OF THE CASE 

This case involves the failure of the Board of Tax Ap¬ 
peals for the District of Columbia to comply with the man¬ 
date of this Court on petition for review in No. 9827 by the 
Company. 

In the Company’s brief when this case was previously be¬ 
fore this Court (No. 9827), the following principal point 
was set forth (Company’s Br., p. 9): 

“1. Scows, tugs, and launches of a Delaware cor¬ 
poration employed in interstate commerce and lo¬ 
cate primarily in Virginia and Maryland are not 
subject to District of Columbia personal property 
taxation (at full value, with no apportionment) 
under the controlling basic legal principles. Such 
instruments of interstate commerce may be taxed 
only pursuant to statutory provisions authorizing 
equitable apportionment. Admittedly, the Dis¬ 
trict of Columbia Code contains no such authoriza¬ 
tion.” 


1 For convenience, the District of Columbia will hereafter be referred to as 
the “District” and the Smoot Sand & Gravel Corporation as the “Company”. 
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Prior to considering the legal aspects of the Company’s ap¬ 
peal, this Court said (174 F. 2d 505): 

“The property consists of tugs, scows and 
launches. They are used for the transportation of 
sand and gravel from deposits in Virginia and 
Maryland to storage places in the District of Co¬ 
lumbia and thereafter to points of delivery on the 
Potomac River and the Chesapeake Bay in Mary¬ 
land and Virginia. They come into ihe District 
from the places of deposit on an average of once a 
day but spend more time out of the District than 
in the District. 

“The question is whether the District of Colum¬ 
bia can levy its property tax upon the full value 
of these tugs and scows. For many years they 
have been taxed upon an apportionment of their 
value based upon use inside and use outside the 
District.” 

This Court, after considering certain decisions of this 
Court and of the Supreme Court, concluded (174 F. 2d 506): 

“If tangible property moves in interstate com¬ 
merce and is in one state part of the time and in 
other states (none being the state of domicile) part 
of the time, it cannot be constitutionally taxed at 
full value in any one of those states. In order to be 
constitutional, a property tax on such tangibles 
must be apportioned upon some fair basis. This 
has been the consistent holding of the Supreme 
Court. Ott v. Mississippi Valley Barge Line Co. 
dealt with the problem, recited the applicable rules, 
and cited the pertinent cases. 

“We conclude that the District of Columbia 
could constitutionally tax these tangibles, used ex¬ 
clusively in interstate commerce, upon a fair ap¬ 
portionment of value, but could not constitutionally 
tax them at full value. * # # ” 
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The applicable portion of this Court’s mandate, issued 
June 27, 1949 and filed with the Board of Tax Appeals on 
June 28, 1949 (Tr. 2), reads as follows: 

“On consideration whereof, it is now here or¬ 
dered and adjudged by this court that the decision 
of the said Board of Tax Appeals on review in this 
cause be, and the same is hereby, reversed, with 
costs, and that this cause be, and it is hereby, re¬ 
manded to the said Board of Tax Appeals for 
further proceedings not inconsistent with the opin¬ 
ion of this Court.” 

The Board of Tax Appeals, on July 27, 1949, made an 
order vacating and setting aside its prior decision in the 
case, and directing that further proceedings be had not 
inconsistent with the opinion of this Court (Tr. 2). Further 
oroceedings were held before the Board (App. 1-28), but 
such proceedings, insofar as the Board of Tax Appeals and 
the Company are concerned, were not consistent with the 
opinion of this Court. 

During such proceedings the District proposed a method 
of determining the amount of tax due the District for the 
tax years involved based upon an apportionment of the 
value of the Company’s scows, tugs, launches and dredges, 
which were used in the Company’s business of production 
and sale, pursuant to the mandate and opinion of this 
Court, and introduced evidence in support of such proposed 
tax apportionment (App. 1, 3-24). The District’s pro¬ 
posed basis for apportionment of value of the Company’s 
floating equipment—used in its business of production and 
sale of sand and gravel—applied the same apportionment 
factor as the Company had used in apportioning a part of 
its income from such business; i.e., since the Company had 
apportioned 75% of its income from its sand and gravel 
business (sales and services) as being from District of 
Columbia sources (App. 5-9) and had apportioned to the 
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District, for the purpose of income tax deduction, 75% of 
the depreciation on its machinery and equipment (App. 9), 
which item included the scows, tugs, launches and dredges 
in question (App. 9-11), the District’s proposed basis of ap¬ 
portioning the value of the Company’s floating equipment 
was 75% thereof (App. 4, 24). 

The District did not contend that its proposed basis of ap¬ 
portioning the value of the Company’s floating equipment 
was the only basis but, on the contrary, urged that “if there 
is a different, a more equitable basis of apportionment,” the 
Company submit it to the Board for consideration (App. 3, 
25). The Company, however, did not file any proposed dif¬ 
ferent basis of apportionment; instead, it contended that 
since the District statute does not provide for apportion¬ 
ment it could not be taxed on an apportionment basis (App. 
2, 3), and that “it can’t be done on the basis of legislation 
written by this Board or by the Court” (App. 27). 

In an effort to obtain compliance with this Court’s man¬ 
date, the District went so far as to file a motion with the 
Board of Tax Appeals seeking an order of the Board direct¬ 
ing the Company to submit, for consideration of the Board, 
a substitute apportionment formula for the taxation of the 
property involved in lieu of the formula submitted by the 
District (App. 36), which was promptly denied by the Board 
(App. 37). 

Thereafter the Board of Tax Appeals entered additional 
Findings of Fact, and amended and additional Conclusions 
of Law (App. 28-30) which were in some respects erroneous 
and had no basis in the evidence, and which, on motion of 
the District (App. 35,36), were partially corrected by order 
of the Board (App. 37). In the Board’s Conclusion of 
Law No. 10 (App. 30) the Board said that the 75% appor¬ 
tionment factor, referred to above, should not be the basis 
of apportionment in this case but, if this Court should hold 
that the Board is in error in concluding that the Company 
is not liable for any of the taxes assessed on the property in- 
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volved, apportionment “should be on the basis of the rela¬ 
tive time spent by the property involved in the District and 
out of the District during the years involved.’’ The Board 
also suggested in Conclusion of Law No. 10 that an appor¬ 
tionment on the basis of percentages of time the property 
involved was in the District of Columbia during the tax 
years involved, according to the Company’s brief filed in 
this Court on the prior appeal, “would be fair”. Also, the 
Board stated in Conclusion of Law No. 10 (App. 30) that: 

“The ratio of the longest distance traveled by 
the property in the District, to the longest distance 
traveled both within and without the District, is 10 
to 61, as shown by findings of fact Nos. 2 and 5.” 

The statement just quoted, however, was amended by the 
Board as a result of the District’s motion to delete Conclu¬ 
sion of Law No. 10 (App. 36), by adding the following (App. 
37): 

“The evidence did not show that each piece of 
equipment here involved traveled the entire 61 
miles every day during the tax periods here in 
volved.” 

Thereafter, the Board of Tax Appeals entered its final 
order and decision authorizing a refund to the Company in 
the amount of $29,638.37 (App. 38). This amount included 
all additional taxes assessed for the years involved, plus 
penalties, with respect to the Company’s scows, tugs and 
launches, as well as the tax based on $15,000 of value of such 
property for the fiscal year 1944 which had been reported 
in the Company’s tax return for that year (App. 41,42). 

STATUTES INVOLVED 

Act of July 1, 1902, 32 Stat. 590, 617, c. 1352, Sec. 6, Par. 
1; D. C. Code 1940, Sec. 47-1203, in material part as follows: 

• That hereafter the assessor of the District 
of Columbia, or his successor in office, shall an- 
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nually cause to be prepared a printed blank sched¬ 
ule of all tangible personal property * * owned 
or held in trust or otherwise, subject to taxation 

* • and of the classes of corporations and com¬ 
panies to be assessed, together with the rate of 
tax prescribed, to which shall be appended an 
affidavit in blank, setting forth that the fore¬ 
going presents a full and true statement of all such 
personal property, * *. * * Every # * corporation 

* * in said District liable to taxation hereunder 

* * shall, * * fill out the proper blanks in said sched¬ 
ule with a full and true statement, as in this section 
hereinbefore required, and make and sign an affi¬ 
davit to the truth thereof, * * and thereupon said 
board of personal-tax appraisers, or any one of 
the members thereof, shall assess said property 
at its fair cash value, and enter the same in the 
columns upon said blanks provided for that pur¬ 
pose, and the amount thus ascertained shall be 
entered upon the books for taxation for # # each 
fiscal year • * 

Act of July 1, 1902, supra , Sec. 6, Par. 2 (paraphrased 
as to tax rate in D. C. Code 1940, Sec. 47-1207): 

“PAR. 2. On all tangible personal property, 
assessed at a fair cash value (over and above the 
exemptions provided in this section), including 
vessels, ships, boats, tools, implements, horses, 
and other animals, carriages, wagons, and other 
vehicles, there shall be paid to the collector of 
taxes of the District of Columbia one and one-half 
per centum on the assessed value thereof.” 2 

Sec. 4 of the Act of July 3, 1926, 44 Stat. 832, 833, c. 759, 
(D. C. Code 1940, Secs. 47-713 and 47-1202): 

“Sec. 4. That hereafter all real estate and per¬ 
sonal property in the District of Columbia subject 


2 The Commissioners of the District of Columbia were authorized by the 
Act of June 29, 1922, 42 Stat. 668, 669, c. 249 (D. C. Code 1940, Sec. 47-501), 
to annually fix the rate of tax. 
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to taxation shall be listed and assessed at not less 
than the full and true value thereof in lawful 
money.'” 

STATEMENT OF POINTS 

1. The Board of Tax Appeals erred in failing to comply 
with the mandate of the United States Court of Appeals for 
the District of Columbia Circuit. 

2. The Board of Tax Appeals erred in refusing to assess 
the Company with respect to its scows, tugs, launches and 
dredges upon the basis of apportionment of value as pro¬ 
posed by the District. 

; 3. The Board of Tax Appeals erred in denying the Dis¬ 

trict's motion to order or direct the Company to submit a 
substitute apportionment formula for consideration by the 
Board. 

4. The Board of Tax Appeals erred in making its Con¬ 
clusion of Law No. 10 in all respects. 

» 

SUMMARY OF ARGUMENT 

The Board of Tax Appeals failed to comply with the mandate 
of this Court in the present case in that its proceedings subse¬ 
quent to the mandate did not result in a tax upon the tangible 
personal property involved “upon a fair apportionment of value”. 
1 The Board erred in deciding this case upon the basis of a ques- 
! tion, propounded by it, as to whether the statute authorizes taxa¬ 
tion on an apportionment of value (App. 31), and by answering 
! this question in the negative based upon a prior decision of this 
Court in a similar case. The case relied upon by the Board was 
1 not mentioned in this Court’s decision, although it had been dted 
and discussed by the Board and by counsel for the parties when 
• the present case was previously before this Court. 

The Court’s decision in this case was grounded upon decisions 
1 of the Supreme Court of the United States, concerning the Com- 
1 merce Clause and the Fourteenth Amendment to the Federal 
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Constitution, wherein it had been held that a State could constitu¬ 
tionally tax tangible personal property used in interstate com¬ 
merce upon the basis of fair apportionment, even though applic¬ 
able State laws were general statutes which did not provide speci¬ 
fic formulae for such tax apportionment. It, therefore, was the 
plain duty of the Board to see that the Company’s tangible per¬ 
sonal property here involved was taxed upon such basis, pursuant 
to the mandate of this Court 

The District proposed a method of apportionment of the value 
of the property involved and introduced evidence in support 
thereof. The District did not contend that such proposed basis of 
apportionment was the only one but urged that if there was a 
different and more equitable basis of apportionment the Company 
should submit it to the Board for consideration. This the Com¬ 
pany did not do; and the District’s motion to require the Com¬ 
pany to file a substitute apportionment formula was denied by 
the Board. Under such circumstances the District’s proposed 
method of apportionment should have been adopted by the 
Board. 

The Board of Tax Appeals made and entered a conclusion of 
law holding that the District’s proposed basis of apportionment 
should not be used and, in anticipation of an appeal to this Court, 
suggested two other methods of apportionment. One method 
proposed by the Board was based upon relative time spent in the 
District and out of the District by the property involved. In sug¬ 
gesting this formula there was no evidence upon which to base it; 
but the Board used certain percentages of time stated in the Com¬ 
pany’s brief filed in this Court The other method proposed by 
the Board was based upon distances traveled by the property in¬ 
volved within and without the District In suggesting this 
formula the Board used a distance ratio of 10 miles in the Dis¬ 
trict to 61 miles within and without the District; but upon motion 
of the District the Board amended such conclusion and admitted 
that the evidence did not show that each piece of equipment 
traveled the entire 61 miles every day. Both methods of tax 
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apportionment suggested by the Board are erroneous because not 
based upon substantial evidence. 

In conclusion this Court should direct the Board of Tax Ap¬ 
peals to adopt and use the proposed basis of apportionment filed 
by the District. In the alternative, the Board should be directed 
to consider such proposed method or basis of apportionment as 
the Company may submit, or to use a method or basis of appor¬ 
tionment as prescribed by this Court. 

ARGUMENT 

I 

Failure of the Board of Tax Appeals to comply with this Court’s 

mandate was error. 

When the present case was before this Court in 1949 the 
District contended that the Company’s scows, tugs and 
launches, which it used in its sand and gravel business and 
which were daily in the District, had an “actual situs for 
taxation in the District of Columbia”, and should be taxed 
at “full and true value”. The Company contended, inter 
alia, that since the property involved was used in interstate 
commerce it could not be taxed at full value, with no ap¬ 
portionment, and urged (Company’s Br., p. 35) that the 
taxes and penalties involved “be refunded”. This is what 
the Court had directed be done in the case of Queen City 
Brewing Co. v. District of Columbia, 77 U. S. App. D. C. 
213, 134 F. 2d 44, cert. den. 319 U. S. 767, upon which the 
Company had strongly relied before the Board of Tax Ap¬ 
peals and this Court. The pertinent portion of this Court’s 
mandate in the Queen City Brewing Co. case (No. 8303) 
reads as follows: 

“And it is further ordered that this cause be, and 
it is hereby, remanded to the said Board of Tax 
Appeals with instructions to order the refund of 
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the tax in accordance with the opinion of this 
Court.” (Italics supplied.) 

This Court, however, did not instruct the Board of Tax 
Appeals in the present case to order the refund of the taxes 
and penalties involved; but, to the contrary, concluded that 
the District “could constitutionally tax these tangibles, used 
exclusively in interstate commerce, upon a fair apportion¬ 
ment of value, but could not constitutionally tax them at 
full value.” And thereupon this Court reversed and re¬ 
manded the case to the Board of Tax Appeals “for further 
proceedings not inconsistent with the opinion” of the Court. 
Although the Queen City Brewing Co . case was discussed 
and distinguished by the Board in its opinion in the prior 
proceeding, and was cited and discussed by both parties in 
their briefs, this Court did not mention that case in its 
opinion. The Court’s decision was founded upon a line of 
Supreme Court decisions beginning with Pullman's Palace 
Car Co. v. Pennsylvania, 141U. S. 18, 35 L. Ed. 613,11 S. Ct. 
876, and ending with Ott v. Mississippi Valley Barge Line 
! Co., 336 U. S. 169, 93 L. Ed. 431, 69 S. Ct. 432. 

Notwithstanding the foregoing, the Board of Tax Appeals 
ignored the Pullman's Palace Car Co. case, supra, and later 
similar cases and decided, solely upon authority of the 
Queen City case, “that in the case of migratory personal 
property taxation on an apportionment basis, although con¬ 
stitutionally allowable, is not permissible unless the statute 
provides for an apportionment and a mode of apportion¬ 
ment” (App. 31). The Board’s error in failing to comply 
with this Court’s mandate is made clear by an examination 
of the pertinent cases cited by this Court, 
i The principal case relied upon by the Company and 
which was used by this Court with respect to the rule of 
tax apportionment is Pullman's Palace Car Co. v. Pennsyl¬ 
vania, supra, as to which the Supreme Court said the fol- 
! lowing in Union Tank Line Co. v. Wright, 249 U. S. 275, 284, 
63 L. Ed. 602, 39 S. Ct. 276: 
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“Reference to the original record upon which 
that case came here will aid in understanding the 
exact issues presented. Pennsylvania demanded 
taxes of the Pullman Company, an Illinois corpora¬ 
tion, for the years 1870 to 1880, upon such portion 
of its capital stock as total miles of railroad in 
Pennsylvania over which its cars moved bore to 
like total in all states. No statute prescribed the 
method of valuation; it had been adopted by execu¬ 
tive officers. * * ” (Italics supplied.) 

It will be noted that in the Union Tank Line case the Su¬ 
preme Court refused to approve or follow the rule of ap¬ 
portionment used in the Pullman’s Palace Car Co. case as 
“generally appropriate”; in the Union Tank Line case the 
Court held that the average number of cars used in the 
State during the tax year should be taxed on a basis of 
true value of the cars rather than on a mileage basis. More¬ 
over, the applicable statute in the Union Tank Line case 
prescribed a “mileage basis of apportionment” formula. 

In the case of Union Refrigerator Transit Co. v. Ken¬ 
tucky, 199 U. S. 194, 50 L. Ed. 150, 26 S. Ct. 36, cited by this 
Court in its opinion in the present case, the statute involved 
imposed a tax upon “all real and personal estate within this 
state, and all personal estate of persons residing in this 
state, and of all corporations organized under the laws of 
this state, whether the property be in or out of this state” 
at “its fair cash value.” That case involved the question 
whether a corporation organized under the laws of Ken¬ 
tucky was subject to taxation upon its tangible personal 
property permanently located in other states, and employed 
there in the prosecution of its business. The Court ex¬ 
haustively discussed the question of tangible personal prop¬ 
erty taxation by states and concluded (199 U. S. 211, 50 L. 
Ed. 156): 

“We are of opinion that the cars in question, so 
far as they were located and employed in other 
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states tlian Kentucky, were not subject to the tax¬ 
ing power of that commonwealth, and that the judg¬ 
ment of the Court of Appeals must be reversed, and 
the case remanded to that court for further pro¬ 
ceedings not inconsistent with this opinion. ’ ’ 

Johnson Oil Co. v. Oklahoma, 290 U. S. 158, 78 L. Ed. 238, 
i 54 S. Ct. 152, the third case relied upon by this Court for the 
rule of tax apportionment to be applied in the present case, 
furnishes one of the best illustrations as to the error com- 
j mitted by the Board of Tax Appeals. The Board, in its 
opinion, referred to this Court’s discussion of the Johnson 
Oil Co. case in the Queen City case, and indicated that upon 
the final disposition of the Johnson Oil Co. case by the Okla- 
home Supreme Court “an apportioned tax had been levied 
on the basis of a specific statute authorizing apportion¬ 
ment” (App. 33). This is clearly incorrect. Before that 
case went to the Supreme Court of the United States the 
i Oklahoma Supreme Court had held that all the oil tank cars 
of the Company were taxable under Sec. 9574, C. 0. S. 1921, 
which provided 3 that: 

t 

“All property in this state, whether real or per¬ 
sonal, including the property of corporations, 
banks and bankers, except such as is exempt, shall 
be subject to taxation; • • ” 

The Court said (162 Okla. 186,19 P. 2d 169): 

“A lawful tax upon this property is dependent 
1 upon whether it has a situs for taxation at the time 

when and the place where the levy is sought to be 
made. 

“The corporation resists the tax in whole, assert¬ 
ing the situs for taxation is not within this state; 
i that despite the fact it listed for taxation in Pawnee 

3 Bunn’s Compiled Statutes of Oklahoma, 1921. Sec. 9574 contained a proviso 
i to the effect that farm products “while remaining in the raw state” shall be 
subject to state income tax laws instead of advalorem tax laws. 
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county 64 cars during one of the years, it is not 
estopped to deny taxation in toto. It asserts that 
the cars were but temporarily at Cleveland as an 
incident to its interstate commerce. However, we 
find that the absence of the cars from Cleveland is 
but an incident to the conduct of its business. The 
corporation possesses but one refinery. It is lo¬ 
cated at Cleveland. In our opinion the taxable 
situs is there. [Citing.] When this property is 
away from that point it is in transit, but its destina¬ 
tion is always Cleveland, Pawnee county, Okla. So 
this property has acquired a definite situs -which 
takes it out of the general rule that personal prop¬ 
erty has its taxable situs at the domicile of the 
owner. [Citing.] Within the terms of the statute 

these cars constitute ‘property within this state’. 

• • • 

“There is no law authorizing a tax based upon 
an ‘average number’ of cars present on a given 
day at any one taxable point, and there -was no ap¬ 
plication of that principle by administrative of¬ 
ficers.” 

The Oklahoma Supreme Court, in enforcing the decision of 
the Supreme Court of the United States (In re Johnson Oil 
Refining Co/s Property, 167 Okla. 452, 30 P. 2d 692), point¬ 
ed out, again, that there was no law authorizing a tax based 
upon an “average number” of cars, and then said: 

» 

“That the cars in question are personal prop¬ 
erty, and that such of them as are taxable in Okla¬ 
homa are taxable as such under the provisions of 
Section 9574, C. 0. S. 1921, is beyond question. 

• • ” (Italics supplied.) 

The Court thereupon remanded the cases to the lower 
courts with directions to determine the average number 
of cars physically present in the county for each of the 
years involved and to order the same assessed and placed 
upon the tax rolls for those years. The Court had “no 
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difficulty” in applying the aforesaid provision of law (Sec. 
9574) to taxation of the “average number” of cars, even 
though there was no specific statute authorizing the tax to 
be computed on such basis. Shaffer Oil & Refining Co. v. 
County Treasurer, 175 Okla. 6, 52 P. 2d 76. 

It seems pertinent to note that the Oklahoma Supreme 
Court had previously decided in Travis v. Dickey, 96 Okla. 
256, 222 P. 527, that oil tank cars used in a private business 
were taxable under Sec. 9574, C. 0. S. 1921, rather than 
under other sections of the statute applicable to common 
carriers (“public service corporations”). And see State 
ex rel. Stovall, et al. v. North American Car Corp., 174 Okla. 
110, 50 P. 2d 188. 

The tax apportionment doctrine introduced by Pullman f s 
Palace Car Co. v. Pennsylvania, supra, was extended to in¬ 
clude ships and vessels operating on inland waters in Ott v. 
Mississippi Valley Barge Line Co., supra (decided four 
days before the present case was argued before this Court 
on February 11,1949). Although in the Ott case there was 
a statute prescribing an apportionment formula, the deci¬ 
sion was not based upon it; the decision was based upon 
prior decisions of the Court with respect to the constitution¬ 
ality of similar taxes. The Court said (336 U. S. 174): 

“ # * We see no practical difference so far as 
either the Due Process Clause or the Commerce 
Clause is concerned whether it is vessels or rail¬ 
road, cars that are moving in interstate commerce. 

The problem under the Commerce Clause is to 
determine ‘what portion of an interstate organism 
may appropriately be attributed to each of the 
various states in which it functions.’ Nashville, 

C. & St. L. R. Co. v. Browning, 310 U. S. 362, 365. 

So far as due process is concerned the only question 
is whether the tax in practical operation has rela¬ 
tion to opportunities, benefits, or protection con¬ 
ferred or afforded by the taxing State. See IFis- 
consin v. J. C. Penney Co., 311 U. S. 435,444. Those 





requirements are satisfied if the tax is fairly ap¬ 
portioned to the commerce carried on within the 
State. 

“There is such an apportionment under the 
formula of the Pullman case. * V* 

There are many other decisions where the principles 
of tax apportionment have been applied without the neces¬ 
sity of specific statutory apportionment formula. 4 

In American Refrigerator Transit Co. v. Rail, 174 U. S. 
70, 43 L. Ed. 899, 19 S. Ct. 599, the principles of the Pull¬ 
man’s Palace Car Co. case were applied, without necessity 
of a specfic apportionment formula. 

In Union Tank Car Co. v. McKnight (CA 7, .1936), 84 F. 
2d 421, it was held that a New Jersey corporation’s tank 
cars, running in and out of Crawford County, Illinois, were 
taxable on a basis of the daily average number of cars in the 
county during the tax year under a general Illinois statute 
taxing personalty although there was no specific apportion¬ 
ment statute. 

' In People v. Wilson Car Lines, 369 I1L 294, 16 N. E. 2d 
752, the Supreme Court of Illinois held that, under an Illinois 
statute providing that “All property in this state shall be 
subject to assessment and taxation”, a Maine corporation 
was taxable upon the “average number” of railroad cars 
habitually employed within the State. 

Undoubtedly the Board of Tax Appeals, in failing to 
comply with the mandate of this Court in the present case, 
felt that, somehow, the Queen City Brewing Co. case, supra, 
rather than this Court’s decision in the present case, is 
controlling. But if this be true, then this Court would have 
decided the present case upon authority of the Queen City 
case instead of the Pullman’s Palace Car Co. case and 
others which applied the same principle. It is quite true, 

4 And see Sec. 2, Title X of the District of Columbia Income & Franchise Tax 
Act of 1947 (61 Stat. 349, c. 258; D. C. Code 1940, Supp. VI, Sec. 47-1580a) 
which authorizes the Assessor of the District to employ any formula or 
formulas provided in regulations for the apportionment of income. 
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as the Board pointed out (App. 32, 33), that this Court said 
in the Queen City case: 

“ • * In short, as we think, the statute must show 
not only the kind and character of migratory prop¬ 
erty to be taxed, but must provide a method of de¬ 
termining whether the articles present on a parti¬ 
cular day fairly average the kind, quantity and 
value of the replacements, calculated on an annual 
basis. And there must be adequate machinery to 
determine and assess the valuation. • * ” 

Undoubtedly, also, the language of this Court, just quoted, 
was framed from the language of Judge Sanford’s opinion 
which was affirmed and adopted by the Sixth Circuit Court 
of Appeals in Tamble v. Pullman Co ., 207 F. 30. This ap¬ 
pears to have been the view of the Board of Tax Appeals 
(App. 33). However, there is a vast difference between the 
Pullman’s Palace Car Co. case and others cited and dis¬ 
cussed above and the Tamble case. 

The decision in the Tamble case was based upon the un¬ 
usual requirement in Article 2, Sec. 28 of the Constitution 
of Tennessee, 5 which provided: 

“ * * All property shall be taxed according to its 
value, that value to be ascertained in such manner 
as the legislature shall direct, * (Italics sup¬ 
plied.) 

Judge Sanford stated in his opinion (207 F. 35) with re¬ 
spect to the Pullman cars involved that “there was no 
act of the Tennessee Legislature authorizing their assess¬ 
ment for taxation therein, or providing a method therefor,” 
and that (207 F. 37): 

“It is clear that the provision of article 2, § 28, 
of the Constitution of Tennessee requiring all prop- 


5 Shannon’s Constitution of Tennessee (1916), anno., p. 277. 
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erty to be taxed according to its valuation, is not 
self executing and that the Legislature must pro¬ 
vide a method of valuation and assessment before 
it can be enforced.” (Italics supplied.) 

i 

1 There is no limitation in Clause 17, Section 8, Article I 
of the Constitution of the United States, under which the 
i Congress of the United States legislates for the District of 
Columbia, such as contained in the Tennessee Constitution. 
And Congress, exercising its exclusive power to legislate 
for the District of Columbia, enacted the statutes here in¬ 
volved taxing all tangible personal property, including ves¬ 
sels, ships and boats. 

Although the Board of Tax Appeals did not comment 
upon the case of Marge v. Baltimore & 0. R. Co., 127 U. S. 
117, 32 L. Ed. 94, 8 S. Ct. 1037, which this Court cited and 
discussed in the Queen City case, it may be that the Board 
was influenced by the Court’s emphasis placed upon the 
words “by apt legislation” when it quoted from the Marge 
case. However, the Supreme Court’s reference to “apt 
legislation” in the Marge case had nothing to do with the tax 
apportionment statute. The Supreme Court pointed out 
in the Marge case that although the tax statute included 
every railroad and canal company not exempted from taxa¬ 
tion by virtue of its charter, the language used in the statute, 
according to a general rule of interpretation, “must be con¬ 
fined to corporations deriving their authority from the laws 
of Virginia.” Mr. Justice Gray, discussing the Marge case 
in the Pullman's Palace Car Co. case, supra, said (35 L. Ed. 
618) that the property of the Maryland corporation was 
held not taxable “solely because the Tax Laws of Virginia 
appeared upon their face to be limited to railroad corpora¬ 
tions of that State.” 

The Board of Tax Appeals, in its opinion, recognized that 
this Court did not undertake to construe the statute in¬ 
volved in this case but confined itself to the constitutional 
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power to tax (App. 31). If the Board had thereupon ap¬ 
plied the principles of personal property tax apportionment 
which the Supreme Court has held should be constitutionally 
applied under its decisions concerning the Commerce Clause 
and the Fourteenth Amendment to the Federal Constitu¬ 
tion, stemming from the Pullman*s Palace Car Co. case, 
supra, upon which the present case was decided by this 
Court, the mandate of this Court undoubtedly would have 
been complied with. Instead, the Board went entirely out¬ 
side this Court’s opinion and applied the Queen City case. 
In so doing the Board did not take cognizance of the fact 
that in the Queen City case, as this Court pointed out (77 
U. S. App. D. C. 214), the Board had held that statutory pro¬ 
visions “authorizing taxation by the District ‘of all tan¬ 
gible personal property * * * subject to taxation’, embraced 
and included all personal property which constitutionally 
could be made the subject of taxation”; that this Court 
had held such conclusion was “too far reaching to be sus¬ 
tained”; and that when this Court in the present case ignor¬ 
ed the Queen City case and held that the District “could con¬ 
stitutionally tax these tangibles” upon a fair apportionment 
of value (174 F. 2d 506) it, in effect, adopted the Board’s 
view in the Queen City case—which is that of the United 
States Supreme Court under the constitutional limitations 
of the Commerce Clause and the Fourteenth Amendment. 

In Warring v. Colpoys, 74 App. D. C. 303, 306, 122 F. 2d 
642,645, cert. den. 314 U. S. 678, this Court said that “When 
a case is decided it is expected that people will make their 
behavior conform to the rule it lays down * The Conn 
stated further: 

“Now if a legislature makes some law, again it is 
expected that people will conform to its provisions. 

If a court later construes the Act, it is expected, 
likewise, that behavior will be adjusted compatibly 
with the decision even though the court says that 
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tlie statute means something other than what most 
people thought that it meant. * * ” 

This Court took the view in deciding this case that for many 
years the tugs and scows of the Company, used in interstate 
commerce, had been “taxed upon an apportionment of their 
talue based upon use inside and use outside the District.’* 
(174 F. 2d 506). And since this Court, in concluding its 
Opinion, held that this property could be taxed “upon a fair 
apportionment of value”, it was the plain duty of the Board 
of Tax Appeals to see that the property was taxed upon 
such basis. This was done by the Supreme Court of Okla¬ 
homa in the Johnson Oil Co. case, supra, cited by this Court 
in its opinion (174 F. 2d 506). The Board clearly erred in 
not doing likewise, and should be reversed. 

II 

The Board erred in refusing to adopt the District’s proposed 
basis of apportionment of value. 

As pointed out in the Statement of the Case {supra, p. 
4), the District proposed a method of apportionment of 
the value of the Company’s scows, tugs, launches and dred¬ 
ges, which were used in the Company’s business of pro¬ 
duction and sale of sand and gravel. In so doing counsel for 
the District did not contend that such proposed basis of ap¬ 
portionment was the only one but, on the contrary, urged 
that if there was a different, a more equitable basis of ap¬ 
portionment, the Company should submit it to the Board 
for consideration (App. 3, 25). The Company did not do 
so; and even the District’s motion to require the Company 
to file a substitute apportionment formula was denied by 
the Board of Tax Appeals (App. 36, 37). Under these cir¬ 
cumstances the District’s proposed method of apportion¬ 
ment should have been adopted. Butler Bros. v. McColgan, 
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315 U. S. 501, 507, 86 L. Ed. 991, 62 S. Ct. 701. It is tlie 
taxpayer’s duty to point out a fairer method of apportion¬ 
ment—if any there be—than the one used by the taxing 
authorities. City of Cincinnati v. Commonwealth, 292 Ky. 
597,167 S. W. 2d 709, 718. 


in 

The Board erred in denying the District’s motion to order the 
Company to submit a substitute apportionment formula. 

Inasmuch as this Court’s mandate clearly contemplated 
the taxation of the Company’s floating equipment upon a 
fair apportionment of value, it was the duty of the Board 
to either adopt the District’s proposed method of appor¬ 
tionment, under Butler Bros. v. McColgan, supra, or to 
order the Company to file a substitute apportionment form¬ 
ula. In refusing to do this, in view of this Court’s decision 
in this case, the Board clearly was in error. 

IV 

The Board improperly made Conclusion of Law No. 10. 

Conclusion of Law No. 10 of the Board of Tax Appeals is 
clearly erroneous in all respects and was made only in anti¬ 
cipation of an appeal to this Court from the Board’s deci¬ 
sion (App. 30). The Board began such conclusion by stat¬ 
ing that if this Court should hold that the Board is in error, 
then the assessment of tax should nevertheless not be on 
the basis of an apportioned value based on the 75% appor¬ 
tionment factor used by the Company in its income-tax re¬ 
turns but should be on the basis of the relative time spent 
by the property involved in the District and out of the Dis¬ 
trict during the years involved. This conclusion is not 
based upon sound reasons or evidence. 
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On the other hand, the method of apportionment of value 
proposed by the District in this case is supported by sub¬ 
stantial evidence (App. 4-24). Under the peculiar circum¬ 
stances of this case, it was the only basis of apportionment 
which the District could suggest (App. 3). The Company’s 
District of Columbia income tax return for the calendar 
year 1941 was prepared on the basis that 75% of its income 
from the sand and gravel business was from sources within 
the District, and the remaining 25% from Maryland and 
Virginia sources (App. 4-9), as was done with respect to all 
tax years here involved (App. 12). This income was from 
sales and services (App. 7, 9). In Schedule K of the 1941 
return the Company listed its real and personal property 
for the purpose of deducting depreciation thereon and 
showed a total amount of $148,126.75 as allowable for the 
tax year involved (App. 9). The Company allocated all of 
the depreciation on real property not used in its business 
($25,387.63) to the District and apportioned 75% of the re¬ 
maining depreciation ($92,054.34), which included all the 
Company’s scows, tugs, launches and dredges (App. 11), to 
the District (App. 9). It is simply inconceivable that this 
proposed basis of apportionment should not be accepted in 
the absence of a different basis, submitted by the Company, 
particularly under the circumstances of this case. To per¬ 
mit the Company to fail or refuse to supply a different 
basis of apportionment, founded upon substantial evidence, 
and at the same time hold that the District’s proposed 
basis of apportionment of value should not be used, is con¬ 
trary to law. There is no fixed basis of apportionment in 
cases such as this under the decisions of the Supreme 
Court. 6 

The Board’s conclusion (App. 30) that an apportionment 
could be made based upon percentages of time during which 

• This is apparent from the cases cited in this brief. See also Pullman Com - 
jxmy v. Richardson, 261 U. S. 330, 33S, 67 L. Ed. 6S2, 43 S. Ct. 366. 
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tlie property was in the District, as stated in the Company’s 
brief without foundation in the evidence (App. 30, 34), is so 
clearly erroneous as to need no further comment. It is ele¬ 
mentary that, although a statement of counsel in a brief may 
be binding upon such counsel, opposing counsel and the 
opposing party could not be bound thereby. 

The Board’s final conclusion (App. 30) that the ratio of the 
longest distance traveled by the property involved in the Dis¬ 
trict to the longest distance traveled both within and without 
the District is 10 to 61, “as shown by findings of fact Nos. 2 
and 5,” is also clearly erroneous not only by the Board’s 
amended conclusion in this respect (App. 37) but, also, by 
the findings of fact referred to. In amending this portion 
of Conclusion of Law No. 10, upon the District’s motion 
(App. 36), the Board said that “The evidence did not show 
that each piece of equipment” traveled the entire 61 miles 
every day during the tax years involved (App. 37). Finding 
of Fact No. 2 (App. 34 in the prior appeal, No. 9827) shows 
that the Company owned 13 sand and gravel deposits lo¬ 
cated in the Potomac River and its tributaries, 9y>, 11,liy>, 
13y 2 , 16, 22, 22y>, 23i/ 2 , 29y 2 , 30, 36y 2 and 51 miles down¬ 
river from the District of Columbia. Finding of Fact No. 
5 (App. 35 in the prior appeal, No. 9827) show’s that the Po¬ 
tomac River, for about “ten miles down-river” from the 
Company’s shipyards was within the boundaries of the Dis¬ 
trict of Columbia. The aforesaid ratio of “10 to 61” clear¬ 
ly is not supported by the findings referred to by the Board. 

CONCLUSION 

It is respectfully submitted that the decision of the Board 
of Tax Appeals should be reversed and the case remanded 
with directions (1) to adopt and use the proposed basis of 
apportionment filed by the District, or (2), in the alterna¬ 
tive, to consider such proposed method or basis of appor¬ 
tionment as the Company may submit, or (3) to use a 
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method or basis of apportionment as prescribed by this 
Court. 


Respectfully, 

Veen ox E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C. T 
George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 
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PROCEEDINGS (July 27, 1949) 


THE BOARD: This case is again before the Board on 
the mandate of the Court of Appeals which reversed the 
Board’s decision and which remanded the matter for 
further proceedings not inconsistent with the opinion of the 
Court. So, here we are. 

Whose move is it? 

MR. UPDEGRAFF: Well, Your Honor, I don’t know 
whose move it is, but I am going to make the first one. 

In accordance with the opinion of the Court of Appeals 
in this case, we desire to propose a basis for an apportion¬ 
ment of the value of the floating equipment involved, and 
in order to do that, it will be necessary for us to adduce cer¬ 
tain evidence, which we would like to do at this time, if 
Your Honor desires it to be done at this time. 

THE BOARD: What have you to say? 

MR. SHELTON: Your Honor, I hardly know what to 
say, in view of the very limited statement of Mr. Upde- 
graff. I see no basis on earth for any additional evidence 
as to apportionment. The Court of Appeals stated in the 
opinion that we have been taxed on the basis of apportion¬ 
ment for every year involved in this proceeding. 

THE BOARD: Have any of you a copy of the opinion? 

MR. UPDEGRAFF: I have it. 

MR. SHELTON: The last sentence on the bot- 
26 tom of the first page of the opinion states: “For 
many years, they have been taxed upon an apportion¬ 
ment of their value based upon the use inside and outside 
the District.” 


1 
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THE BOARD: That doesn’t say the years involved, 
i MR. SHELTON: It couldn’t be anything else. The only 
taxation there has been with respect to this equipment is 
the identical taxation that was carried on during these 
years. We filed no protest with respect to it and didn’t 
claim any of it back. 

The Court said further: “We conclude that the Dis¬ 
trict of Columbia could constitutionally tax these tangibles 
used exclusively in interstate commerce upon a fair appor¬ 
tionment of value but could not constitutionally tax them 
at full value.” 

The Court of Appeals, of course, unquestionably had in 
mind Justice Groner’s opinion in the Queen City Brewing 
case, where it is pointed out very clearly that you must have 
a statute for apportionment. Of course, if they had the 
statute, they could constitutionally tax it. We have main¬ 
tained that all along. We have never denied that if they 
had an apportionment statute, the District of Columbia 
could constitutionally tax on an apportionment basis, 
i Justice Groner in the Queen City case said they could not 
tax unless they did have such a statute. The District of 
Columbia in this very case has maintained all along that the 
only statute they had covering this equipment, if it 
27 was covered at all, was at full value. The District 
of Columbia Commissioners, after the Queen City 
case was decided, asked for a special statute to tax the 
railroads— 

1 THE BOARD (interposing): Don’t bother about that. 
I don’t want to hear about the railroads. 

MR. SHELTON: I don’t think there is any diffierence, 
Your Honor, between tugs and scows on the river and in¬ 
terstate commerce railroads carrying equipment. 

Further, we had before the Court of Appeals the question 
of the Statute of Limitations. To my mind, there is not the 
slightest doubt that the District of Columbia is barred with 
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respect to the four years involved on the Statute of Limi¬ 
tations point. 

THE BOARD: What did the Court of Appeals say 
about that? 

MR. SHELTON: They didn’t say one word, which clear¬ 
ly indicates they had no idea that there would be any further 
taxation in this case, otherwise they would necessarily have 
had to dispose of that point, just as they ignored the valua¬ 
tion point. Certainly if they had intended to come back 
here and impose further taxes on this tax bill, they would 
have disposed of the Statute of Limitations question and th„* 
valuation question. 

I don’t quite understand the basis for this, in view of the 
District’s position all along that it did not have an ap¬ 
portionment statute. 

28 THE BOARD: 


My offhand impression is—I may change my mind— 
my conclusion of law will be that a tax cannot be lievied 
under the decision of the Court in this case and in the Queen 
City case, but I am going to give both parties a chance to 
put on such testimony as they consider relevant and which is 
not too grossly irrelevant. 


29 MR. UPDEGRAFF: 


32 Now we are going to adduce what we believe is a 
proper formula or basis for apportionment, which is 
the only thing that we can put our finger on in the way of an 
apportionment of value, and we submit that after we do so, 
if the Petitioner—assuming that they continue to keep their 
position that you can’t tax at all under the decision—does 
not agree with our proposal of apportionment, then we in¬ 
sist they should submit a counter proposal for consideration 
by the Board. 
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MR. UPDEGRAFF: I offer in evidence, Your Honor, a 
copy of a letter dated August 24, 1940 from the Assistant 
Administrator, Income Tax Division, Office of the Assessor 
of the District of Columbia, to the Smoot Sand and Gravel 
Corporation, and a reply to that letter from the Smoot Sand 
and Gravel Corporation dated September 23, 1940, with 
enclosure attachments, for the purpose of showing that this 
Petitioner for income tax purposes has allocated 75 percent 
of its income as being from sources within the Dis- 
33 trict and 25 percent from sources within Maryland 
and Virginia. 

MR. SHELTON: I object to this, Your Honor, on the 
ground that it is wholly immaterial and irrelevant. It has 
no bearing whatsoever on the location or the use of the 
tangible property that we are dealing with here. It has no 
possible bearing on the problem involved. 

MR. UPDEGRAFF: Your Honor, the purpose for which 
that is introduced has to do with the 75 percent, and it is 
Item No. 1 on the first enclosure to that letter. 

THE BOARD: I understand. 

MR. SHELTON: I might point out, Your Honor, it has 
to do with sales only. It has nothing to do with the moving 
of the floating equipment. 

THE BOARD: Well, the question involved is not one 
to be decided on an objection to the evidence. I am going 
to admit it over your objection, but I don’t at this time 
rule that it is relevant. 


(Letter dated August 24,1940, from 
A. F. Brooke to the Smoot Sand and 
Gravel Corporation, and reply let¬ 
ter dated September 23, 1940 from 
the Smoot Sand and Gravel Cor¬ 
poration to A. F. Brooke, was 
marked Respondent’s Exhibit F and 
received in evidence.) 
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3 RESPONDENTS EXHIBIT F 


9 August 24, 1940 

The Smoot Sand & Gravel Corporation 
3020 K Street, N. W. 

Washington, D. C. 

Re: District of Columbia 
corporation income tax 
return for the calendar 
year 1939. 

Attention: Mr. Thomas A. Butt 

Gentlemen: 

In order that we may complete the audit of the return 
filed by your Company, the following information and sched¬ 
ules are required: 

Explanation of your method of arriving at 
“Total gross receipts from sales and/or services 
from sources within the District of Columbia ,, , 
viz.: 75% of “ Total gross receipts from sales and/ 
or services from sources within and without the 
District of Columbia ,, , and schedules showing jur¬ 
isdictions in which sales and/or services from 
sources without the District of Columbia were 
made and/or performed. 


A. F. Brooke, 

Asst. Adm. Income Tax. 


10 
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3 September 23, 1940. 

Air. A. F. Brooke, 

Asst. Adm. Income Tax, D. C., 

District Building, 

Washington, D. C. 

Dear Air. Brooke: 

Referring to your letter of August 24,1940, we hand you 
herewith the following: 

(1) A statement answering your questions 1, 2, 
and 3. 

(2) A revised income tax return on which we have 
completed Schedules A and B. 

(3) A complete depreciation schedule, consisting 
of: 

(a) Buildings. 

(b) Furniture and Fixtures. 

(c) Machinery and Equipment. 

In connection with the filing of our return, it should be 
borne in mind that for depreciation purposes we have used 
the following: 

(A) For properties and equipment within the Dis¬ 
trict of Columbia we have used the actual Dis¬ 
trict of Columbia assessed value. 

(B) For assets located out of the District of Co¬ 
lumbia, and incidentally most of our assets are 
located outside of the District of Columbia, 
we have used the appraised value as of Jan¬ 
uary 1,1939, made by The American Appraisal 
Company. 
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4 After you have had an opportunity to look these 

over, if there are any questions or any further infor¬ 
mation, please let us know and we will arrange for a con¬ 
ference to furnish whatever else you may require. 

Very truly yours, 

The Smoot Sand & Gravel Corp. 

By Thomas A. Butt 
(Thomas A. Butt, Treasurer) 


5 ANSWERS TO QUESTIONS 1, 2, and 3. 

1. The figure used as “Total gross receipts from sales and/ 
or services from sources within the District of Columbia’* is 
75% of “Total gross receipts from sales and/or services 
from sources within and without the District of Columbia” 
inasmuch as 75% of our business is done within the District 
of Columbia and 25% of our business is done without the 
District of Columbia, in Maryland and Virginia. 


34 THOMAS A. BUTT 

was called as a witness on behalf of the Respondent and, 
having first been duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 

BY MR. UPDEGRAFF: 

Q. Your name is Thomas A. Butt? A. Yes. 

Q. What is your position with the Smoot Sand and Gravel 
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Corporation, the Petitioner here! A. Treasurer. 


Q. You are the same Mr. Thomas A. Butt that testified 
in the prior proceeding before this Board! A. Yes. 

Q. I hand you what purports to be the income tax return 
of the Smoot Sand and Gravel Corporation for the calendar 
year 1941 and ask you to identify it. A. That is right. 

Q. Is that the return of the Petitioner in this case for the 
calendar vear 1941! A. Yes. 


35 (Income Tax Return of the Smoot 

Sand and Gravel Corporation for 
i the calendar year 1941 was marked 

Respondent’s Exhibit G and receiv¬ 
ed in evidence.) 
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RESP’S EX. G 


DISTRICT OF COLUMBIA 
CORPORATION INCOME TAX RETURN 

For Calendar Year 1941 


THE SMOOT SAND & GRAVEL CORPORATION 

3020 K Street, N. W. 
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Allocated, or 

From All Sources F or A Apportioned to D. C. 


23. Depreciation (from 

Schedule K) _ 148,126.75 


A 

F 


25,387.63 

92,054.34 


COMPUTATION OF DISTRICT OF COLUMBIA APPORTIONMENT 

FACTOR 

A. Total gross receipts from sales and/or services from sources 
within and without the District of Columbia (item 1 

column 1) and/or (item 4)_$2,173,388.86 

B. Total gross receipts from sale and/or services from sources 
within the District of Columbia (from Schedule M) 

(Estimate)_$1,630,04155 

C. District of Columbia apportionment factor. (Item B divided 

by item A. Factor carried to six (6) decimal places)_ 75% 

Note: In column 2 use the letter “F” to indicate the use of apportionment 
factor and the letter “A” to indicate allocation. 


16 SCHEDULE K.—DEPRECIATION (See Instruction 23) 


1. Kind of Property (If build¬ 
ings state material of which 
contracted) 

Assesed value rented bldgs. 


not used in business_ 1-1-39 

Bigs. (S & G)_ 1-1-39 

Mach. & Equip._ 1-1-39 

Fum. & Fix._ 1-1-39 


Total. (Enter as Item 
23, page 1) - 


3. Cost or Other 9. Depreciation Al - 
Basis lowable This Year 

232200.00 $ 25587.63 

292,100.00) 

860.441.02) 12259854 

25500.00) 

$148,126.75 


2. Date 
Acquired 


BY MR. UPDEGRAFF: 

Q. You signed that return as Treasurer, did you not,. 
Mr. Butt? A. Yes. 

Q. Mr. Butt, referring to Page 2 of Respondent’s Ex¬ 
hibit G, under Item 6, “Machinery, Equipment, Furniture 
and Fixtures,” will you please tell the Board whether the 
value of the Petitioner’s scows, tugs, launches and dredges 
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is included in the total amount shown? A. Your Honor, 
that item is only part of Item A. If you would take the 
total of the two items, I would say that all the floating equip¬ 
ment that we ever owned, whether now in use or not, 
whether in use at that time or not, was included in that 
figure. It does not represent the value of equipment as of 
that date, because right under that, it shows an item of 
i $1,179,000 reserved for depreciation. 

36 THE BOARD: In other words, that represents 
the cost of acquisition; is that right? 

THE WITNESS: That represents the cost from the be¬ 
ginning of business, from 1900 on, and does not represent 
the value as of that date, because the depreciation doesn’t 
take into consideration items that have been abandoned, 
i THE BOARD: You use the expression, “all the equip¬ 
ment you have ever owned, whether in use or not.” Did 
you mean that or did you mean all the items of equipment 
which you owned at that time— 

THE WITNESS (interposing): No. 

THE BOARD: Wait a minute; let me finish my ques¬ 
tion—or did you mean all the equipment which you owned 
at that time, whether in use. or not? 

THE WITNESS: No. 

THE BOARD: Does it include also items which you at 
one time owned and no longer own— 

THE WITNESS: That is right. 

THE BOARD:—which have been disposed of, sold, de¬ 
stroyed ? 

i THE WITNESS: Worn out or abandoned, 
i THE BOARD: Just answer my question. 

THE WITNESS: Or abandoned—if you use the word 
“abandoned.” 

! THE BOARD: No, I don’t want to use the word 
“abandoned.” 

37 THE WITNESS: Yes. 

THE BOARD: All right. 
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All right, Mr. Updegraff. 

BY MR. UPDEGRAFF: 

Q. Mr. Butt, what I am trying to find out is in preparing 
the income tax return before you, Respondent’s Exhibit G, 
I you did include all of the floating equipment, scows, tugs, 
launches and dredges, in computing that return, did you 
i not? A. Included it all, and then, in accordance with the 
regulations for income tax, apportioned it in the ratio of 
the total sales in the District with relation to our total sales 
everywhere. 

Q. Now, what was the apportionment formula used by 
your company for that year, 1941 ? 

THE BOARD: You mean the factor? 

MR. UPDEGRAFF: Yes. 
i THE BOARD: Doesn’t it show there? 

MR. UPDEGRAFF: It does. I want him to say it. 
i THE WITNESS: Seventy five percent. 

BY MR. UPDEGRAFF: 

Q. And by that, you mean 75 percent was allocated to the 
District ? A. For sales, yes. 

THE BOARD: Seventy five percent was applied 
38 to the depreciation; am I correct? 

THE WITNESS: That is right. 

BY MR. UPDEGRAFF: 

Q. Now, Mr. Butt, I refer you to Respondent’s Exhibit F, 
consisting of correspondence between the District tax offi¬ 
cials and your company, partciularly to Page 3, titled 
! ‘‘Answers to Question 1, 2, and 3.” Will you please read 
Answer No. 1 and tell the Board whether your company has 
i used the 75-25 percent apportionment basis for income tax 
purposes with respect to the District of Columbia since 
i 1940? A. I could not answer that without looking at all 
of our returns. I remember a conference with the District 
officials at one time when the figure changed materially. In 
other words, we probably did only 60 percent of our business 
in the District. I talked to them and asked, “Should we 
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change it or should we just let it go along/ ’ and they said, 
“Well, just let it go along on that basis.’’ 

THE BOARD: On what basis! 

THE WITNESS: On 75 percent. 

So I couldn’t answer that. I think we have used that, 
but I wouln’t be sure without looking at the returns. 

THE BOARD: Let me see the return. Now what is the 
question? 

MR. UPDEGRAFF: If Your Honor please, I am— 

THE BOARD (interposing): Just answer my 
39 question, please. You directed his attention to a cer¬ 
tain part of this return. 

MR. UPDEGRAFF: This Item 1. 

THE BOARD: All right. 

MR. UPDEGRAFF: To save time, Your Honor, what 1 
am trying to do is to get his answers with respect to ’41 into 
the record regarding all years involved without putting in 
all of the voluminous matter in the returns. 

Will you read my question, please? 

(Question read by the reporter) 

THE WITNESS: Yes. 

BY MR. UPDEGRAFF: 

Q. Your answers with respect to the income tax return 
for the calendar year 1941, Respondent’s Exhibit G will be 
the same for all those years, will they? A. Representing 
our sales, yes. 

MR. UPDEGRAFF: That is all. 

THE BOARD: Is there any cross examination? 

MR. SHELTON: No. 


ROSS M. LEHMAN 

was called as a witness on behalf of the Respondent 
40 and, having been first duly sworn, was examined and 
testified as follows: 
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DIRECT EXAMINATION 
BY MR. UPDEGRAFF: 

Q. Your name is Ross M. Lehman? A. That is right 

Q. What is your position with the District of Columbia 
Government? A. Assistant Assessor. 

Q. How long have you been such? A. Since 1942. 

Q. Did you at my request prepare a proposed basis for 
apportionment of the value of the Petitioner’s scows, tugs, 
launches and dredges in this case? A. I did. 

Q. Will you produce it, please? 

Now, will you explain to His Honor briefly what that 
paper is? A. It is with respect to tugs, launches, scows, oil 
barge, ice plows. The schedule represents the cost with the 
depreciated value for the years 1941, 1942, 1943, 1944 and 
1945, representing the fiscal dates of June 30, 1940, 1941, 
1942, 1943, 1944 and 1945—no, that one is out. Leave ’45 
out. That shows the cost of this equipment and its de¬ 
preciated base. 

Q. Mr. Lehman, while you are on those scows, tugs 
41 and launches, are the amounts shown on the paper 
before you the same as those upon which the assess¬ 
ments in this case for the years 1941 to ’45, inclusive, were 
based? A. For the tugs, launches and scows, yes, except 
for the adding back the scows which have been eliminated in 
a previous hearing. 

Q. "What scows were they? A. They were the scows 
which represented the fuel scows. 

Q. They were how many? A. I think there were four 
steel scows and four wooden scows. 

Q. Now what else do you have included in the paper be¬ 
fore you? A. The dredges, with their respective numbers. 

Q. Will you explain to the Board on what basis you com¬ 
puted their value as shown in that paper? A. Those values 
were based on the appraisal as of January 1, 1939 by the 
American Appraisal Company. 
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THE BOARD: Was that Exhibit E? 

MR. UPDEGRAFF: If it is here, it is the same one, but 
I would like to tie it in, Your Honor. 

1 MR. SHELTON: Your Honor, I would like to know if 
Your Honor’s ruling that I have an objection to all of this 
testimony this morning still stands, because this is 

42 going clearly beyond the record that we had before. 
We are dealing with dredges now, which are not in¬ 
volved in this proceeding at all? 

THE BOARD: You do not have to repeat your objection, 
based on the fact that you think all testimony is irrelevant. 
MR. SHELTON: This morning. 

THE BOARD: But if you have any objection based on 
bther grounds, you had better state them. 

MR. SHELTON: Well, I object to all of this on the 
ground it is irrelevant and immaterial, and specifically, 
there certainly is no basis for going into the question of 
dredges this morning. 

THE BOARD: Question of what? 

MR. SHELTON: Dredges. 

THE BOARD: I am afraid you didn’t understand that. 
The dredges have been excluded from that schedule. 

MR. SHEHLTON: I see. 

' THE BOARD: I am correct about that, am I not, Mr. 
Lehman? The dredges have been excluded, have they not? 

THE WITNESS: They were upon the previous—but 
they were included in this computation, yes, sir. 

THE BOARD: And have not been taken out? 

THE WITNESS: No, sir, not in this computation. 
THE BOARD: Then I was wrong. 

MR. SHELTON: I object to that. 

BY MR. UPDEGRAFF: 

43 Q. Mr. Lehman, the paper before you, then, in¬ 
cludes, as I understand your testimony, all of the 

scows, tugs and launches of the Petitioner, including the 
eight scows eliminated by the Board of Tax Appeals in this 
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case, plus all of the Petitioner’s dredges; is that correct? 
A. That is correct. 

Q. Now you obtained the value of the respective dredges 
listed on the paper before you from the American Appraisal 
Report of January 1,1939; is that correct ? A. That is cor¬ 
rect. 

Q. I hand you Respondent’s Exhibit E and ask you if 
that is the appraisal report to which you refer? A. The 
one that I took my figures from, the one submitted with the 
income tax returns, which I think is a copy. 

. Q. Will you please go through those papers and find the 
papers you used? A. Here it is. 

MR. UPDEGRAFF: I offer in evidence, Your Honor, 
the computation just explained by the witness. 

THE BOARD: Is there any objection? 

MR. SHELTON: I object to the admission of this in 
evidence, Your Honor, on the same grounds that I have 
objected to this entire proceeding. 

THE BOARD: Let it be marked Respondent's 
44 Exhibit H and it may be admitted in evidence. 

(Schedule of computation with re¬ 
spect to Petitioner’s scows, laun¬ 
ches, tugs and dredges was marked 
Respondent’s Exhibit H and re¬ 
ceived in evidence.) 

BY MR. UPDEGRAFF: 

Q. Mr. Lehman, I hand you a copy of a paper dated June 
14,1940, and ask you if that is the appraisal report to which 
you referred in your testimony a moment ago? A. That is 
correct. 

Q. Consisting of how many pages? A. Three pages. 

MR. UPDEGRAFF: I offer the paper in evidence, Your 
Honor, and would like to say that that is purportedly a 
copy—I haven’t checked it—of a part of Respondent’s Ex¬ 
hibit E. 
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MR. SHELTON: I object to it on the same grounds 
THE BOARD: The same ruling. 

i (Copy of a paper dated June 14, 

1940 of report of the American Ap¬ 
praisal Company was marked Rc- 
• spondent’s Exhibit I and received 

in evidence.) 

17 RESP’SEX.I 

THE AMERICAN APPRAISAL COMANY 
Home Office—Milwaukee, Wis. 

June 14, 1940 


The Smoot Sand & Gravel Corporation 
3020 K Street, Northwest 
Washington, D. C. 

Gentlemen: 

We have made an inspection, analysis and appraisal of 
the tangible property of 

THE SMOOT SAND & GRAVEL CORPORATION 

located outside of Washington, D. C. in order to determine 
its fair value as of January 1, 1939, and are herewith sub¬ 
mitting our report. 

The appraised assets which were personally inspected by 
our representatives comprise tugs, dredges, scows and other 
floating equipment, certain quarry and batch equipment at 
various locations in the States of Virginia and Maryland, 
and one automobile. 
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In addition, we have included in this report 10 steel scows, 
acquired during the year 1939, further two gravel piles and 
extra equipment and spare parts for the entire floating 
equipment, based upon information as to quantities, cost 
and value, furnished by The Smoot Sand & Gravel Corpora¬ 
tion. 

For the purpose of this appraisal, we have been furnished 
with specifications, drawings and cost data for the majority 
of the floating equipment units. 

The Smoot Sand & Gravel Corporation owns extensive 
sand and gravel deposits in the States of Maryland and 
Virginia. These are recovered by dredging and transported 
to the Corporation’s yards in Washington, D. C. by sand 
scows, using the Corporation’s own tugs. 

Our inspection indicated that floating equipment was gen¬ 
erally in fair to good operating condition and with but few 
exceptions fully utilized. The number of vessels under re¬ 
pair did not exceed what may be expected in this character 
of operation. 

The steam tugs, while not modern, appear to be econo¬ 
mical for this type of transportation. The diesel tugs are 
well equipped and in good operating condition. 

All the dredges are steam operated with coal fired boiler 
plants. One of the bucket dredges was submerged at the 
time of inspection due to an accident. 

The steel sand scows are efficient, modern types in ex¬ 
cellent condition. The wood scows are fairly old and sub¬ 
ject to recurring maintenance and repair, handled in the 
Corporation’s own yard by carpenters employed by 
18 the organization. Giving consideration to the re¬ 
placement cost for labor, material and overhead, pre¬ 
vailing on or about January 1,1939, the observed condition 
and utility of the various units and their normal expectancy 
of remaining useful life we have determined the cost and 
cost less depreciation shown in the following summary: 
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Cost of 

Cost Less 


Replacement 

Depreciation 

3 Steam Tugs-- 

. $ 52,700 

$ 25350 

3 Diesel Tugs_ _ 

104,900 

75300 

2 Gasoline Launches -- 

7,250 

2350 

1 Oil Barge- - 

4,650 

2350 

5 Ice Plows - -- 

1,150 

500 

6 Bucket Dredges - 

564,100 

3S0320 

3 Clam Shell Derricks- 

57300 

34,760 

3 Steel Scows__ 

30,000 

28300 

82 Wood Scows___ 

. 401300 

200,630 

Stone Quarry—Shed 

and Equipment _ 

15,700 

8300 

Miscellaneous_ 

19350 

8300 

1 Automobile (Acquired 4/39) — 

800 

800 

Total Appraised_ —- 

. $1360300 

$768,980 

Information Furnished 
(Assets Partly Acquired 

During 1939) 


. 

10 Steel Scows _ 

89,000 

89,000 

Extra Equipment and Replace- 

ment Parts___ 

64380 

64380 

Waste Gravel Piles_ 

73,751 

73.751 

Total_ 

. 227,131 

227,131 

GRAND TOTAL_ 

. $1,487331 

$996,111 


A more detailed description of the individual units as well 
as the information furnished us will be found in the sub¬ 
sequent pages of this report. 

i In accordance with the facts and premises stated in the 
foregoing we therefore believe that $768,980 (Seven Hund¬ 
red Sixty Eight Thousand, Nine Hundred Eighty Dollars) 
was the fair value of the appraised property on January 1, 
1939. 


Respectfully submitted, 

THE AMERICAN APPRAISAL COMPANY 

By 


President. 
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CROSS EXAMINATION 
BY MR. SHELTON: 

45 Q. Mr. Lehman, do you recall either iu 1940 or 1941 
having discussed this appraisal about which you have 

testified with Mr. Glenn Simmon, then Assistant Corpora¬ 
tion Counsel, and myself in Mr. Simmon’s office? 

MR. UPDEGRAFF: I object, if Your Honor please. I 
asked no questions about any conversation between Mr. 
Lehman and Mr. Simmon in my direct examination. 

THE BOARD: Objection overruled. 

THE WITNESS: I never talked with Mr. Glen Sim¬ 
mon or with you in reference to this appraisal at any time, 
either in his office or in anybody else’s office. 

BY MR. SHELTON: 

Q. When did that appraisal first come to your attention, 
Mr. Lehman? A. When I was going through the income tax 
returns several years ago. 

Q. Could you be a little more definite, please ? Could you 
tell me what year it came to your attention? A. Well, no, 
I don’t know exactly offhand, but it has been several years 
ago. 

Q. Your answer is that you don’t know when it came to 
.your attention; is that correct? 

THE BOARD: His answer is what the record shows 
it is. 

BY MR. SHELTON: 

46 Q. Was it prior to 1942? A. No, I don’t think so. 
I wouldn’t say offhand. I am not sure. I say it has 

been several years ago; exactly when, I do not recall. 

Q. You don’t recall when you brought it to the attention 
of Mr. Martin, the Assistant Assessor? A. I don’t know as 
I ever brought it to the attention of Mr. Martin other than in 
normal discussion of the case which came up in the Board. 

Q. Is it your answer that you did or did not bring it to 
the attention of Mr. Martin? 
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THE BOARD: Mr. Shelton, don’t ask him what his 
answer is. The record shows what his answer is. 

MR. SHELTON: Well, I would like a specific answer to 
that. 

BY MR. SHELTON: 

Q. Did you bring this to Mr. Martin’s attention? A. I 
don’t know why I would bring it specifically to Mr. Martin’s 
attention. 

i THE BOARD: Mr. Lehman, will you please answer the 
question either “yes” or “no” or “I don’t know.” 

THE WITNESS: Well, I don’t recall. We may have 
talked about it. I don’t know. 

THE BOARD: All right, that is your answer. 

BY MR. SHELTON: 

Q. From your testimony with respect to Respond- 
47 ent’s Exhibit H, am I correct in my understanding 
that you have added back on this tabulation prepared 
by you scows that are sunk? A. No, I did not say that. 

1 Q. Were scows that were sunk added back? A. No, I 
didn’t say that. 

Q. What was added back, Mr. Lehman? A. The scows 
which were used as oil or fuel scows which had been previ¬ 
ously eliminated were added back for this computation. 
That is what I said. 

| Q. You mean those that were eliminated by the Board 
of Tax Appeals? A. That is correct. 

Q. Then you also added back the stripping scows that 
were eliminated by the Board of Tax Appeals; is that cor¬ 
rect? A. All scows owned by the company in this compu¬ 
tation. 

Q. Have you also included here or, we might say, added 
back dredges that have never been involved in this pro¬ 
ceeding? A. The dredges are included in this computation, 
yes. 

Q. And you are aware of the fact that they have never 
been involved in this proceeding? 
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THE BOARD: I don’t care what he is aware of, 
48 Mr. Shelton. The dredges are included in this paper. 


50 THOMAS A. BUTT 

was recalled as a witness on behalf of the Respondent and, 
having been previously duly sworn, was examined and 
testified as follows; 

DIRECT EXAMINATION 
BY MR. UPDEGRAFF: 

Q. Mr. Butt, the dredges owned by the Smoot Sand 
and Gravel Corporation are capable of moving about in 
water under their own power, are they not? A. No, to this 
extent; They can put an anchor in a rowboat and take that 
out a few feet and bring it back. 

THE BOARD: The point is they can be brought back in 
some fashion; is that correct? 

THE WITNESS: They can be moved a few feet only. 
They are never moved in deep water. 

THE BOARD: I am not talking about whether they are 
moved. They can be moved. I take it they can be towed to 
Washington, can’t they? 

THE WITNESS: I beg your pardon, 
ol THE BOARD: Could they be towed into Wash¬ 
ington? 

THE WITNESS: That isn’t the question. 

THE BOARD: That is my question. 

THE WITNESS: Oh, they could be towed anywhere. 

THE BOARD: I don’t care under whose power they can 
be moved. 

THE WITNESS: They could be towed. They can’t 
move in deep water under their own power. 

BY MR. UPDEGRAFF: 



22 


Q. The dredges have been, as a matter of fact, in the 
District of Columbia in the past, have they not? A. Yes. 

Q. When was that? A. I wouldn’t know. I don’t know. 

Q. How long have you been with the Smoot Company, 
Mr. Butt? A. Since 1918. 

Q. Do you know whether any of those dredges were in 
the District of Columbia waters during the period begin¬ 
ning July 1,1940 and ending June 30, 1945? A. Read that 
question to me, please. 

(Question read by the reporter) 

THE BOARD: The question is: Do you know? You 
can answer that “yes” or “no.” 

THE WITNESS: Only by hearsay. 

52 BY MR. UPDEGRAFF: 

Q. Were any of them in the District? A. Some 
of them were in for repairs for a short time. That is, I 
don’t know it—I have seen them or anything—but I know 
from hearsay from the men working on them that they have 
been in here for a few weeks at a time for repairs. 

THE BOARD: Was there any other place where they 
could have been repaired? 

THE WITNESS: Oh, yes. A lot of repairing is done 
down the river, repairs that cannot be made on the site 
where they operate. Oh, yes, they are doing that right now 
down the river, I know, because I saw one yesterday morn¬ 
ing when I came up. 

THE BOARD: We are not talking about now. We are 
talking about the years here involved. 

THE WITNESS: Yes. 

BY MR. UPDEGRAFF: 

Q. Were any of those dredges used to dreged in the Dis¬ 
trict of Columbia waters during the period July 1, 1940 to 
June 30, 1945? A. I don’t know. I think that there was 
one working for the War Department in a controversial 
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area. Now where that line is I don’t think you know and we 
don’t know. 

THE BOARD: You mean that was for the Pentagon 
job! 

THE WITNESS: Yes. There was one dredge used for 
a few months, I think for about six or eight months. 

53 THE BOARD: On the Pentagon job! 

THE WITNESS: On the Pentagon job. 

THE BOARD: That was testified to before. 

THE WITNESS: Yes. Now there is a question as to 
whether it is in the District of Columbia or in Virginia. 

THE BOARD: That was in what year ? 

THE WITNESS: I don’t know. 

THE BOARD: You know when you worked on the Pen¬ 
tagon job, don’t you? 

THE WITNESS: No, I don’t. 

MR. SHELTON: The record is quite complete on that, 
Your Honor. Mr. Jordan testified on that in detail, as I re¬ 
call it. 

THE BOARD: What the record shows it shows. 

MR. SHELTON: That is right. 

BY MR. UPDEGRAFF: 

Q. Would you say that dredge was located up-river from 
Alexandria, Virginia, or dow T n-river? A. Up-river. 


55 MR. UPDEGRAFF: That concludes the evidence 
of the Respondent, Your Honor. At this time, I 
would like to file a paper proposing a basis for the appor¬ 
tionment of value of the property involved in this pro¬ 
ceeding. 
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21 Filed Jul 27, 1949 

PROPOSED BASIS FOR APPORTIONMENT OF 
VALUE OF PETITIONER’S FLOATING 
EQUIPMENT 

As shown by documents introduced in evidence in this 
proceeding, petitioner for many years past has allocated 
75% of its entire business as having been done within the 
District of Columbia and 25% of such business as having 
been done without the District of Columbia in Maryland and 
Virginia. Pursuant to the opinion of the United States 
Court of Appeals for the District of Columbia Circuit in this 
case, directing that petitioner’s floating equipment involved 
be taxed upon an apportionment of value thereof, respond¬ 
ent submits the following proposed apportionment of such 
values: 


:nl i'c/tr 

Value of All 
Floating Equipment 

7 5 r /c of Value of 

All Floating Equipment 

1941 

$715,537 

$536,653 

1942 

658,981 

494.236 

1943 

604.543 

453,407 

1944 

550,695 

413.021 

1945 

501,087 

375,815 


Respondent submits that under the decision and mandate 
of the United States Court of Appeals aforesaid the taxes 
for the years involved in this proceeding should be in¬ 
creased, based upon 75% of the value of all of petitioner’s 
floating equipment as set forth in Column 3 of the above 
table. 


56 THE BOARD: Let us see whether Mr. Shelton has 
any more evidence. 

MR. SHELTON: I have nothing to offer this morning. 
Your Honor. 

THE BOARD: Have you seen this document? 

MR. SHELTON: No, I have not, Your Honor. 
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THE BOARD: Well, this is not evidence. It is simply 
a suggestion as to the kind of decision that the District de¬ 
sires. 

Do you care to make any argument or file a brief? 

MR. UPDEGRAFF: I would like to make an explana¬ 
tion of the paper just filed, Your Honor. 

THE BOARD: Give Mr. Shelton a chance to look at it. 

MR. UPDEGRAFF: If Your Honor please, this is 
merely a suggested basis for apportionment of value, an l 
the evidence adduced here this morning is in support of this 
proposed basis. We don’t submit that as the one and only 
solution to this problem. It is an attempt by the District of 
Columbia to accomplish through this Board what we under¬ 
stand the Court of Appeals has directed be done. Now if 
there is a different, a more equitable basis of apportionment, 
we earnestly suggest that the Petitioner submit it to this 
Board. We will be glad to consider it. We might agree to 
it. This is the only one that we can put our finger on with 
any degree of tangibility. 

As I understand the various decisions of the Su- 
57 preme Court on the matter of apportionment, the 
apportionment can be based upon tangible and in¬ 
tangible values of property used in an entire system, such 
as a railroad system, for example. Here we have an entire 
production system, as we understand the Petitioner’s argu¬ 
ment, consisting of a few dredges and many scows and some 
tugs and launches, all in the same type of business. True 
it is that these dredges don’t move around like the tugs and 
scows. It may be that this apportionment basis should ex¬ 
clude the dredges or some of them or most of the dredges. 
I don’t know. The tax officials don’t know. 

THE BOARD: And I am supposed to know. 

MR. UPDEGRAFF: You are supposed to know, Your 
Honor, but the Petitioner ought to know. If the Peti¬ 
tioner can’t come in and suggest a different formula of 
apportionment, albeit, they say you can’t apportion in an 
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effort to find an equitable apportionment basis, then I say 
to Your Honor, that is the one this Board should use. 

THE BOARD: I would like to hear you a little bit more 
on the point of whether the dredges should be included to 
any extent whatever. What is your theory about that? 


58 MR. UPDEGRAFF: Well, Your Honor, as I in¬ 
dicated a while ago, I am not at all convinced they 

should be, for this reason: I have studied the various cases 
decided by the Supreme Court on the subject and I say 
that they do hold, as I understand them, you can take a 
whole system into consideration, the tangible and intangi¬ 
ble values, but can we consider the dredges as a part of the 
water transportation system? I don’t know. Are you going 
to call this merely a water transportation system and ap¬ 
portion it on a 75-25 percent basis, as we have suggested, 
with respect to only the scows, tugs and launches used in the 
transportation or are you going to use the whole system, in¬ 
cluding the dredges? 

I THE BOARD: I believe the dredges come closer to Mr. 
Shelton’s West Virginia mine than they do to a transporta¬ 
tion system. 

Let me ask you this: Are the dredges segregated in the 
exhibit that Mr. Leehman has testified to? 

MR. UPDEGRAFF: They are listed separately. We 
can prepare another statement excluding the dredges, if 
Your Honor would like to have it. 

1 THE BOARD: If the information is all right, I will pre¬ 
pare it myself. 

MR. UPDEGRAFF: It is in such shape that the dredges 
can be cut off and the computation made. 

THE BOARD: All right, Mr. Shelton, what have 

59 you to say, without prejudice to your position that 
the whole proceeding is illegal— 

MR. SHELTON (interposing): — and fantastic. 
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THE BOARD: Have you any suggestion for a better 
apportionment? 

MR. SHELTON: Your Honor held in this case that the 
equipment was out of the District of Columbia more than 
it was in, and yet Mr. Updegraff seems seriously to say that 
he finds it very hard to say that you must put 75 percent of 
it in on the basis of the income tax returns. You don’t have 
to go outside of this record to find an entirely different 
formula. 

THE BOARD: In other words, you suggest as a possi¬ 
bility it might be done by comparison of the time spent in 
the District and out of the District. 

MR. SHELTON: I say that, as I understand the cases, 
it can’t be done on the basis of legislation written by this 
Board or by the Court. 

THE BOARD: You have said that before, and your 
position on that is perfectly clear. I am asking you now, 
assuming that there can be an apportionment under the Dis¬ 
trict legislation, have you anything to suggest as a better 
method than that suggested by Mr. Updegraff? 

MR. SHELTON: The cases, Your Honor, use as a rule 
two methods. They use a mileage method, mileage of 
transportation in and mileage of transportation out. 
60 That is the usual method. That was the one, I be¬ 
lieve, used in the most recent case before the Supreme 
Court which was relied upon by Circuit Judge Prettyman. 
That is the Ott case. 

THE BOARD: But in that case, the equipment ran over 
regular routes rather analagous to railroad tracks. I don’t 
know how that can be applied here, where these tugs have 
no regular route. The tugs or scows had no definite routes 
which they followed. 

MR. SHELTON: I imagine that we have about the same 
definiteness with respect to our routes that any barge com¬ 
pany would have, which would be down-river and up-river. 
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They stay within the confines of the water system in which 
they are operating, of course. 

! Another basis would be on the basis of time, I sssume. 
If Congress saw that was fair, I think they could write that 
into it. That would be constitutional. I think the Congress 
can put that on the basis of mileage or time. I think either 
one would be constitutional if it were written into the 
statute. 

I believe in your statute, when the District Commission¬ 
ers advised Congress that they couldn’t tax rolling stock or 
railroads, I think they asked them to put it on the basis of 
mileage within and without the District. I recall that 
statute, and that was the basis used, and nobody has ever 
Questioned that as not being constitutional. I think either 
time or mileage would serve if we had a statute 
61 under which we could file a return and pay our tax. 


83 Filed Sep 8 1949 


ADDITIONAL FINDINGS OF FACT and AMENDED 
and ADDITIONAL CONCLUSIONS OF LAW 

On June 28, 1949, there was filed herein the mandate of 
the United States Court of Appeals for the District of Co¬ 
lumbia (now the United States Court of Appeals for the 
District of Columbia Circuit), dated June 27,1949, remand¬ 
ing the case to this Board for further proceedings not in¬ 
consistent with the opinion of said Court of March 28,1949. 

On July 27, 1949, after due notice, a further hearing was 
had pursuant to said mandate. At said hearing, certain 
additional evidence was offered on behalf of the respondent, 
District of Columbia and received over the objection of the 
petitioner, The Smoot Sand and Gravel Corporation. No 
evidence was offered on behalf of petitioner. 

The Board make the following: 
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Additional Findings of Fact 

32. For the years 1941, 1942, 1943, 1944 and 1945, peti¬ 
tioner paid District of Columbia income taxes on the basis 
of an apportionment of its sales and business deductions, in¬ 
cluding depreciation on the property here involved on the 
basis of 75% allocations to the District of Columbia. 
Seventy-five per cent of the values of the property involved 
in this proceeding is as follows: 

S4 Value per Find¬ 
ings oj Fact Less Adjustment per Adjusted 75% 

Year Nos. 28 and 24 Findings oj Fact No. SO value equals 

1941 330,943 6,735.90 + 33,032 = 39,767.90 291,175.10 221,293.0$ 

1942 294327 5,972.46 + 31,293.60 = 37,266.00 257360.94 193.170.71 

1943 260333 530932 + 2935530 = 34,765.12 225,u6/38 169350.91 

1944 227,421 4,44238 + 2731630 = 32.2oy.us 195.161.92 146371.44 

1945 198353 3,674.61 + 26,078.40 = 29,753.01 168,49939 126374.99 

33. The values of petitioner’s dredges, and 75% of such 
values during each of the fiscal years involved were as fol¬ 
lows : 

Fisal year Values oj dredges 75% of Values oj Dredges 


1941 $382394 S2S7316 

1942 364,154 268,116 

1943 343,714 257,785 

1944 323374 242,456 

1945 302334 227,126 


Amended and Additional Conclusions of Law 

Conclusions of Law 7 and 8 are hereby vacated, and the 
following conclusions of law are hereby adopted in lieu 
thereof: 

I 7. The statutes in force in the District of Columbia during 
! the fiscal years ended June 30, 1941, 1942, 1943, 1944 and 
1945, did not provide for taxation of migratory personal 
property on an apportionment basis, and petitioner was not 
liable for any of the taxes assessed on the property involved 
in this appeal for any of said fiscal years, 
j 8. Petitioner is entitled to a refund of the additional taxes 
on its scows, tugs and launches, and penalties thereon, levied 
for said fiscal years and paid by petitioner. 




30 


10. If the United States Court of Appeals for the District 
of Columbia Circuit should hold that this Board is in error 
as to amended conclusions numbered 7 and 8, then the as¬ 
sessment of tax should nevertheless not be on the 
So basis of an apportioned value based on the 75% ap¬ 
portionment factor used by petitioner in its income- 
tax returns referred to in Finding No. 32, but should be on 
the basis of the relative time spent by the property involved 
in the District and out of the District during the years in¬ 
volved. 

1 According to the petitioner’s brief filed in the United 
States Court of Appeals for the District of Columbia on 
petition for review of the former decision of this Board, 
this property was in the District of Columbia 42% of the 
time during the fiscal years 1941,1942,1943,1944, and 34% 
of the time during the fiscal year 1945. An apportionment 
of taxes on the basis of those percentages would be fair and 
not in violation of the constitutional rights of petitioner. 

The ratio of the longest distance traveled by the property 
in the District, to the longest distance traveled both within 
and without the District, is 10 to 61, as shown by findings 
of fact Nos. 2 and 5. 

Decision will be entered under Ride 33, in accordance with 
conclusions of law No. 8. 

LAWRENCE KOENIGSBERGER, 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 


S6 


Filed Sep 8 1949 
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MEMORANDUM 

The Court of Appeals in its opinion on review of the prior 
decision of this Board said: 

“We conclude that the District of Columbia could 
constitutionally tax these tangibles, used exclu¬ 
sively in interstate commerce, upon a fair appor¬ 
tionment of value, but could not constitutionally 
tax them at full value.” 

It will be noted that the Court did not undertake to con¬ 
strue the statute under which the assessments appealed 
from were levied, but confined itself to the constitutional 
power to tax. 

The question then arises whether the statute authorizes 
taxation on an apportionment of value. This seems to be 
foreclosed by the decision of the Court of Appeals in Queen 
City Brewing Co. v. D. C., 77 U. S. App. D. C. 213, 134 F 
(2d) 44. That case involved the taxation of beer containers, 
belonging to a foreign corporation not engaged in business 
in the District, which containers remained in the District 
until they were empty, and were then removed from the 
District. While the facts in that case differed from those 
in this, the decision clearly holds that in the case of mig¬ 
ratory personal property taxation on an apportionment 
basis, although constitutionally allowable, is not permis¬ 
sible unless the statute provides for an apportionment and 
a mode of apportionment. This seems to be established by 
the following quotation from the opinion: 

87 “Admittedly, there is no specific provision in the 
tax laws of the District of Columbia placing an ad 
valorem assessment on what is generally called 
migratory personal property belonging to a non- 






oo 
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resident of the district, such, for instance, as a 
statute found in most of the States imposing a tax 
on rolling stock of railroads, tank or refrigerator 
car companies employed in interstate commerce. 

“We are met, therefore, at the outset with the 
question whether there is any District law which 
may be said to apply to the property in question. 
The basic tax statute provides that all personal 
property in the District subject to taxation shall 
be listed and assessed at its full and true value.” 
(P- 214) 

“The Board’s [of Tax Appeals] view was that 
the last-mentioned provisions [Code Sec. 47-501] 
authorizing taxation by the District ‘of all tangi¬ 
ble personal property ... subject to taxation,’ em¬ 
braced and included all personal property which 
constitutionally could be made the subject of taxa¬ 
tion. This conclusion, we think, is too far reaching 
to be sustained.” (p. 214) 


“Obviously, their single excursion into the Dis¬ 
trict would not have subjected the out-of-state own¬ 
er to taxation, and it could only be on the theory 
that the particular articles found on the tax day 
were representative of other like articles which in 
the course of the business would from time to time 
replace them that they could be said to be taxable. 
But if they are legally taxable on this theory, it 
would only be because legislation to reach them had 
included a definite and fair method of ‘average’ 
assessment. Admittedly, there is no such provision 
in the local laws. In short, as we think, the statute 
must show not only the kind and character of 
migratory property to be taxed, but must provide 
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a method of determining whether the articles pre¬ 
sent on a particular day fairly average the kind, 
quantity and value of the replacements, calculated 
on an annual basis. And there must be adequate 
machinery to determine and assess the valuation.” 
(p. 215-216) 


“It is unthinkable that had Congress intended to 
bring the character of property we are concerned 
with here within the purview of local taxation it 
would not have passed adequate laws to this end.” 

(p. 216) 

The Court then cited with approval the decision in T amble 
v. Pullman Co., 207 Fed. 30, 35, in which the 6th Circuit 
Court of Appeals had said that it was clear that in order 
that a state may tax such changeable and movable property 
as Pullman cars used by a foreign corporation within its 
borders, it must by some appropriate legislation fix a tax¬ 
able situs for such property and provide a method and basis 
for its assessment. 

88 The Court also cited with approval other cases to 
the same effect and said that upon the final disposi¬ 
tion of Johnson Oil Refining Co. v. Oklahoma, 290 U. S. 158, 
by the Oklahoma Supreme Court, an apportioned tax had 
been levied on the basis of a specific statute authorizing ap¬ 
portionment. 

The Queen City case was not overlooked by counsel on 
either side in the previous appeal of this case, but was cited 
to the Court. The fact that the Court in its opinion in this 
case, did not refer to that case or in any respect indicate its 
disapproval of the principles therein enunciated, leaves it 
a binding statement of the law so far as this Board is con¬ 
cerned. Nevertheless, the District urges that the tax may 
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be assessed on 73% of value, based on the apportionment 
factor of that percentage used by petitioner in its income- 
tax returns for the years involved. The Board has made 
findings of fact upon which such an assesment could be 
made if the statutes authorized such apportionment. 

What follows is added to this memorandum by reason of 
the possibility that there will be another appeal to the Court 
of Appeals, and in order to avoid if possible a third appeal. 

The 75% proposed by the District is not proper or ten¬ 
able, as the ratio of District income to total income affords 
no basis for property-tax assessment. 

According to petitioner’s brief in the Court of Appeals 
(p. 6) the property involved in this case was in the District 
of Columbia a little less than 42% of the time during the 
fiscal years 1941, 1942, 1943, 1944, and a little less than 
34% of the time during the fiscal year 1945.* This 
89 concession in the brief of petitioner is binding upon 
it, Young & Vann Supply Co. v. G. C. & A. Ry. Co., 
5 F. (2d) 421, In re Wilkes 55 F. (2d) 224; First National 
Bank v. Luverne, 235 Ala. 606, 180 So. 283; People v. Cart¬ 
wright, 99 Colo. 437, 63 P (2) 454, and In re Kelley’s Estate, 
213 Mo. App. 492, 255 S. W. 1064. If apportionment is per¬ 
missible under existing statutes, apportionment on the 
time basis seems fair. 

Another method would be on the basis of the distances 
over which the equipment moved in the District, compared 
with the longest distance over which the equipment moved. 
This was the method prescribed by the statute which was 
held valid in Ott v. Mississippi Barge Line Co., 93 Adv. Op. 
U. S. S. C., 431, which involved a transportation company 
operating regular lines, instead of, as in this' case, a com- 

*The concession is actually in the form of the converse, namely “during 
the entire period involved in this controversy they were in Virginia and Mary¬ 
land more than 58% of the time and during 1945 . . . they were in Virginia 
and Maryland more than 66% ... of the time . . .”. In the absence of a 
more particular statement of what is meant by the term, “more than”, it is 
fair to assume that the “more than” is insignificant. 
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pany transporting its own material, not over established 
routes, but in accordance with the exigencies of its business. 

LAWRENCE KOENIGSBERGER 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

90 Filed Sep 19 1949 


MOTION TO AMEND FINDINGS OF FACT AND 
CONCLUSIONS OF LAW. 


Comes now the respondent, by its counsel, and moves the 
Board to amend its findings of fact and conclusions of law 
in the following respects: 

1. Amend the second sentence and the table in Finding 
of Fact No. 32 so as to read as follows: “Seventy-five per 
cent of the values of petitioner’s floating equipment (ex¬ 
cluding dredges) involved in this proceeding is as follows: 


Year 

Values per Findings of 

Fact Nos. 23 and 2S 

7 5 c /c of Values 

1941 

$330,943 

$248307 

1942 

$294327 

$221,120 

1943 

$260333 

$195,625 

1944 

$227,421 

$171,066 

1945 

$198353 

$148,690 


2. Delete Conclusion of Law No. 10. 

The grounds of this motion are: 

(a) As to amendment of Finding of Fact No. 32 .—The 
table in Finding of Fact No. 32 applies only to petitioner’s 
floating equipment other than dredges. The computation 
in said table based upon Finding of Fact No. 30, resulting 
in “adjusted” values and adjusted 75% of values is incon- 
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sistent with respondent’s contention as to use of the 75 c /o 
apportionment basis. Also, the basic value of petitioner’s 
floating equpiment (excluding dredges) for the year 1944 is 
$227,421 rather than $245,985 (see Finding of Fact No. 28 
and transcript of testimony of James L. Martin, p. 

352). 

91 (b) As to deletion of Conclusion of Law No. 10 .— 

The Board’s conclusion therein as to percentages of 
time during which the equipment involved was within and 
without the District has no basis in the evidence. Also, the 
Board’s conclusion that the ratio of the longest distance 
traveled by the property in the District to the longest dis¬ 
tance traveled both within and without the District is “10 
to 61” is incorrect because it is predicated upon an errone¬ 
ous assumption amToiot upon any facts establishing that all 
the equipment in question traveled, during the tax period, 
to the maximum distance of 51 miles without the District. 


92 v Filed Oct 7 1949 


RESPONDENT’S MOTION FOR AN ORDER OR 
DIRECTION TO THE TAXPAYER TO SUBMIT A 
COUNTER APPORTIONMENT FORMULA 

i Comes now the District of Columbia, a muniepial corpora¬ 
tion, respondent in the above-entitled case, and moves the 
Board to order or direct that the petitioner in said cause 
submit for the consideration of the Board a substitute ap¬ 
portionment formula for the taxation of the property in¬ 
volved in lieu of the formula heretofore submitted by re¬ 
spondent, pursuant to the Mandate of the United States 
Court of Appeals for the District of Columbia Circuit here¬ 
tofore issued in this cause. 
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DENIED OCTOBER 7, 1949. 

LAWRENCE KOENIGSBERGER 

Lawrence Koenigsberger, 

Member Sole, 

Board of Tax Appeals, D. C. 

93 Filed Oct 7 1949 


ORDER ON RESPONDENT’S MOTION TO AMEND 
FINDING OF FACT AND CONCLUSIONS OF LAW 

Upon consideration of the respondent’s motion herein 
filed on September 19, 1949, to amend the Board’s findings 
of fact and conclusions of law, it is, by the Board, this 7th 
day of October, 1949 

ORDERED: 

1. That Finding of Fact No. 32 is hereby amended by 
striking therefrom “$245,985,” and substituting therefor 
“$227,421;” by striking therefrom “$213,726” and sub¬ 
stituting therefore “$195,161.92;” and by striking there¬ 
from “$160,294.42,” and substituting therefor “$146,- 
371.44.” These amendments are to be made by striking out 
and interlining on the orignial of said finding. 

2. Conclusion of Law No. 10 is hereby amended by adding 
at the end thereof, “The evidence did not show that eacli 
piece of the equipment here involved traveled the entire 61 
miles every day during the tax periods here involved.” 

3. In all other respects said motion is hereby denied. 


Filed Nov 30 1949 
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ORDER VACATING DECISION OF DECEMBER 20. 
1947; and DECISION in ACCORDANCE with MAN¬ 
DATE of UNITED STATES COURT of APPEALS for 
, the DISTRICT OF COLUMBIA of JUNE 27, 1949. 


Upon consideration of the mandate of the United States 
Court of Appeals for the District of Columbia, of June 27, 
1949, herein filed on June 28, 1949, it is, by the Board, this 
30tli day of November, 1949, 


ORDERED: 

1. That the decision entered herein on December 26,1947, 
l>e, and it is hereby, vacated. 

i 2. That the assessments of personal-property taxes 
against the petitioner, The Smoot Sand & Gravel Corpora¬ 
tion, for the fiscal years ended June 30,1941, June 30,1942, 
June 30, 1943, June 30, 1944 and June 30, 1945, and the 
penalties thereon, be and are hereby reduced, as follows: 


Fiscal Year 
June SO 

Overpayment 
of tax 

Overpayment 
of interest 

Total 

mi 

$5,529.00 

$3,114.60 

$8,643.60 

1942 

4,896.96 

2.161.44 

7.058.40 

1943 

4302.0S 

127026 

5.67234 

1944 

3.97957 

835.7S 

4315.65 

1945 

3206.92 

241.46 

3,44838 


$21,91453 

$7,72364 

$2933837 


93 3. That said petitioner is entitled to a refund of 

said taxes and penalties, amounting in all to 
$29,638.37. 
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Filed Dec 20 1949 
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PETITION FOE REVIEW BY THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF CO¬ 
LUMBIA CIRCUIT, OF A DECISION BY THE BOARD 
OF TAX APPEALS FOR THE DISTRICT OF 

COLUMBIA 

The District of Columbia, petitioner in this appeal (re¬ 
spondent below), by Vernon E. West, Corporation Counsel, 
D. C., Chester H. Gray, Principal Assistant Corporation 
Counsel, D. C., and George C. Updegraff, Assistant Cor¬ 
poration Counsel, D. C., hereby petitions for a review by 
the United States Court of Appeals for the District of Co¬ 
lumbia Circuit, of a decision of the Board of Tax Appeals 
for the District of Columbia entered on November 30, 1949, 
determining that The Smoot Sand & Gravel Corporation 
(petitioner below) is entitled to a refund of personal prop¬ 
erty taxes and penalties for the fiscal years ended June 30, 
1941, June 30, 1942, June 30, 1943, June 30, 1944, and Juii j 
30,1945, in the total amount of $29,638.37. 

I 

The petitioner, hereinafter referred to as the District, is 
a municipal corporation. The respondent, hereinafter re¬ 
ferred to as the Company, is a Delaware corporation or¬ 
ganized under the laws of the State of Delaware and has its 
only office, with the exception of its statutory office in Dela¬ 
ware, and its shipyards, in the District of Columbia. 

97 II 

Nature of the Controversy 

(a) The controversy involves the failure of the Board 
of Tax Appeals for the District of Columbia to comply 
with the mandate of the United States Court of Appeals 
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for the District of Columbia Circuit dated June 27, 1940. 
In a prior appeal by the Company to the Court in this case 
(No. 9827) the Court decided that the District could con¬ 
stitutionally tax the Company’s tugs, scows and launches, 
used for the transportation of sand and gravel from de¬ 
posits in Virginia and Maryland to storage places in the 
District of Columbia in the conduct of the Company’s sand 
and gravel business, upon a fair apportionment of value but 
could not constitutionally tax them at full value. 

(b) The Board of Tax Appeals, on July 27,1949, entered 
an order vacating and setting aside its prior decision in the 
case and directing that further proceedings be had not in¬ 
consistent with the opinion of the Court. Further proceed¬ 
ings were held before the Board on July 27, 1949, but such 
proceedings, insofar as the Board of Tax Appeals and the 
Company are concerned, were not consistent with the 
opinion of the Court. During such proceedings the District 
proposed a method of determining the amount of tax due 
the District for the tax years involved based upon an ap¬ 
portionment of the value of the Company’s scows, tugs, 
launches and dredges, which were used in the Company’s 
business of production and sale, pursuant to the mandate 
and opinion of the Court, and introduced evidence in sup¬ 
port of such proposed tax apportionment. The Company 
did not propose any alternative method of apportionment 
and did not offer any evidence with respect thereto. The 
Company, at the aforesaid proceedings, contended that its 
scows, tugs, launches and dredges could not be taxed 
98 at all. On October 7,1949, during a further hearing, 
the District filed a motion with the Board of Tax Ap¬ 
peals requesting that said Company be directed by the 
Board to submit for consideration of the Board a substitute 
apportionment formula for taxation of the property in¬ 
volved, in lieu of the District’s proposed formula, which was 
denied bv the Board on the same date. 
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(c) On September 8,1949, the Board of Tax Appeals filed 
additional findings of fact and concluded as a matter of law 
that the applicable statutes in force in the District of Colum¬ 
bia during the tax years involved did not provide for the 
taxation of migratory personal property on an apportion¬ 
ment basis; that the Company was entitled to a refund of 
the additional taxes assessed on its scows, tugs and launches 
and penalties thereon for the tax years in controvessy; and 
that if the United States Court of Appeals for the District 
of Columbia Circuit should hold that the Board was in error 
as to such conclusions of law, then the assessments of taxes 
should, nevertheless, not be on the basis of an apportion¬ 
ment of value as proposed by the District but could be 
founded upon a time basis or a distance basis. On Septem¬ 
ber 19,1949, the District filed a motion to amend the Board’s 
findings of fact and conclusions of law on grounds that 
certain of the Board’s findings were erroneous as to values 
as shown by the Board’s prior findings and additional evi¬ 
dence and that the Board’s Conclusion of Law No. 10 as to 
percentages of time during which the property involved was 
within and without the District had no basis in the evidence 
and the Board’s proposed distance apportionment formula 
was predicated upon an erroneous assumption and not upon 
any facts establishing the distances. On October 17, 1949, 
the Board of Tax Appeals entered an order amending 
Finding of Fact No. 32 as to values and amending Conclu¬ 
sion of Law No. 10 as to the lack of evidence underlying 
the Board’s proposed distance apportionment formula but 
denying the District’s motion in all other respects. 

99 (d) On November 16, 1949, a further hearing was 

held before the Board on the computations of refund 
submitted by the parties pursuant to the Board’s findings of 
fact and conclusions of law, as amended. Thereafter, on 
November 30, 1949, the Board of Tax Appeals entered an 
order authorizing a refund of all additional taxes assessed 
for the years involved, plus penalties, with respect to the 
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Company’s scows, tugs and launches, as well as the tax 
based on $15,000 of value of such property for the fiscal 
year 1944 which had been reported in the Company’s tax 
return for that year, in the total amount of $29,638.37. 

in 

The District, being aggrieved by the findings of fact, 
conclusions of law, memorandum opinion, and final order 
and decision of the Eoard of Tax Appeals, desires to obtain 
a review thereof by the United States Court of Appeals for 
the District of Columbia Circuit. 


106 MOTION [Filed Sept. 26, 1949] 

Now comes petitioner, by its counsel, and respectfully 
moves that respondent’s exhibits designated F and G re¬ 
ceived in evidence at the hearing held in the above-entitled 
case on July 27,1949, and all testimony with respect thereto 
be stricken from the record in this proceeding. 

The grounds for this motion are as follows: 

1. Respondent’s exhibit F constitutes correspondence 
relating to petitioner’s District of Columbia income tax re¬ 
turn and respondent’s exhibit G is petitioner’s District of 
Columbia income tax return duly filed for the calendar year 
1941. Exhibit F was admitted in evidence over petitioner’s 
objection. However, the Board expressly stated that it did 
not at that “time rule that it is relevant” (Tr. 11). Exhibit 
G was admitted over petitioner’s objection with the same 
understanding by the Board, i. e., that its relevancy was not 
then being passed upon (Tr. 13). 

2. In its memorandum opinion entered September S, 
1949, the Board said in part as follows: 

“The Queen City case was not overlooked by 
i counsel on either side in the previous appeal of 
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this case, but was cited to the Court. The fact that 
the Court in its opinion in this case, did not refer 
to that case or in any respect indicate its disap¬ 
proval of the principles therein enunc_ated, leaves 
it a binding statement of the law so far as this 
Board is concerned. Nevertheless, the District 
urges that the tax may be assessed on 75% 
107 of value, based on the apportionment factor 
of that percentage used by petitinoer in its 
income-tax returns for the years involved. * * • ” 


“The 75% proposed by the District is not proper 
or tenable, as the ratio of District income to total 
income affords no basis for property-tax assess¬ 
ment.” (Italics supplied.) 

3. The petitioner’s District of Columbia income tax re¬ 
turns and evidence with respect thereto are wholly irrele¬ 
vant to this proceeding. Consequently, the admission in 
evidence of respondent’s exhibits F and G is improper and 
untenable and such exhibits, together with all evidence re¬ 
lating thereto, should be stricken from the record in order 
that the provisions of the District of Columbia Income and 
Franchise Tax Law prohibiting disclosure of petitioner’s 
District of Columbia income tax returns shall not be further 
violated and that the secrecy provided by law for such re¬ 
turns may be preserved (District of Columbia Code, 1940 
Edition as amended, Sections 47-1564c through 47-1564f). 

DAVID R. SHELTON 

David R. Shelton 
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v. 

THE SMOOT SAND & GRAVEL CORPORATION, 

Respondent. 


On Petition for Review of Decision of the Board of Tax 
i Appeals for the District of Columbia. 


BRIEF FOR RESPONDENT. 


COUNTER STATEMENT OF CASE. 

The issue involved in this case is: Whether the opinion 
of the Court of Appeals for the District of Columbia Cir¬ 
cuit in The Smoot Scmd & Gravel Corporation v. District 
of Columbia, (No. 9827, decided March 28,1949) 174 F. 2d. 
505, which reversed the Board of Tax Appeals for the Dis¬ 
trict of Columbia, held that the tax and penalty interest 
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there in controversy should be refunded to the Company. 1 
The Board decided that this Honorable Court did so hold 
and the District has taken this appeal from the Board’s 
decision. 

Although the Board’s decision in favor of the District 
was reversed by this Court in No. 9827 in favor of the 
Company and certiorari was denied by the Supreme Court 
the District has, nevertheless, taken the position that pur¬ 
suant to the opinion and mandate of this Court the Com¬ 
pany (a) is not entitled to refund of the tax and penalty 
exacted of it for the years involved and (b) is liable for 
large additional amounts of tax and penalty for such years 
as a result of the reversal of the Board by this Court. 2 

A complete and accurate statement of the relevant facts 
is vital in this case. For that reason such facts are fully 
stated as follows: 

From an adverse decision of the Board, the Company in 
the prior appeal No. 9827 filed its petition for review with 
this Court on January 15,1948. The Four issues presented 
on that appeal involved, first, construction of the District 
of Columbia tangible personal property tax law, second, 
the constitutionality of the law in the event the construc¬ 
tion of the 1902 Statute adopted by the District personal 
property tax assessor in 1945 prevailed, third, the Statute 
of Limitations, and fourth, Valuation. These issues were 
stated in the Company’s petition for review by this Court 
as follows (Company’s brief in No. 9827, App. 3): 

“1. Whether the District of Columbia tangible per¬ 
sonal property tax law imposes any tax on equipment 
located primarily outside of the District of Columbia 
in Virginia and Maryland. 

“2. Whether the imposition of tangible personal 
property tax by the District of Columbia on the basis 


i Aa in petitioner's brief, we will refer to the respective parties as the 
“District” and the “Company”. 

a Details as to the District’s ASTOUNDING position are set forth infra . 
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of 100% of value rather than on the basis of apportion¬ 
ment is in violation of the Constitution of the United 
States under the facts of this case. 

“3. Whether the assessments for the fiscal years 
1941, 1942, 1943, and 1944 are barred by the statute of 
limitations provided in Section 47-1408 of the District 
of Columbia Code. 

“4. In the event it is determined that Congress has 
imposed tangible personal property tax on property 
located primarily in Virginia and Maryland and that 
such tax is not in violation of the Constitution of the 
United States, then the further question arises: Are 
the values on which the assessments involved have 
been imposed arbitrary, capricious, not supported by 
any evidence, and shown to be clearly excessive and 
void by the evidence?” 

The first and third issues set forth above, i.e., the issue 
relating to Statutory Construction and the issue relating 
to the Statute of Limitations, were raised in the Company’s 
original petition filed with the Board on November 20,1945. 
The second and fourth issues relating to Valuation and 
Constitutionality were raised by amendments to such peti¬ 
tion filed with the Board on July 1, 1946 and March 24, 
1947, respectively (Company’s brief in No. 9827, App. 7, 
18 and 21). 

The Company’s brief in No. 9827 summarized its posi¬ 
tion for this Court with respect tothe four issues presented 
in that appeal as follows (Company’s brief in No. 9827, 
pages 11-15): 

“Legislative History and Terms of Law. 

*‘ From the legislative history of the 1902 law it is 
clear that Congress taxed for the District of Columbia 
only property that was out of the taxing jurisdiction 
of the States, i.e., the imposition was made only on * tax¬ 
able wealth’ that was ‘in’ the District of Columbia on 
such a basis of permanence as to be out of and beyond 
the taxing jurisdiction of the States. The Congres¬ 
sional Record makes it plain that Congress had no de- 
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sire to subject to District of Columbia tangible per¬ 
sonal property taxation property that was subject to 
the taxing jurisdiction of the States represented in 
Congress. 

“Not only was the Congressional purpose clearly 
stated during the course of debate in the 57th Congress 
with respect to the District of Columbia tangible per¬ 
sonal property tax law enacted in 1902 and here in¬ 
voked against petitioner, but respondent confirmed 
such understanding of that purpose of Congress as 
recently as 1945. On July 17, 1945, Congress was ad¬ 
vised by the President of the Board of Commissioners 
for the District of Columbia that it was felt that rail¬ 
road rolling stock had not been covered by the 1902 
law and could be taxed by the District of Columbia 
I only on the basis of ‘ specific statutory authority.’ Con¬ 
gress agreed with the Commissioners for the District 
of Columbia and on December 15, 1945, enacted Sec¬ 
tion 47-1215 of the District of Columbia Code taxing 
railroad rolling stock. 

“It is our understanding that in the administrative 
handling of this taxpayer’s own tangible personal 
property taxes, the respondent has always heretofore 
conceded that the District of Columbia law did not 
impose tax upon instruments of water transportation 
employed in interstate commerce and subject to taxa¬ 
tion in Virginia and Maryland. The respondent’s po- 
i sition in this case represents a complete reversal of 
administrative construction for nearly half a century 
without any change in the law whatsoever. 

“The District of Columbia Code taxes realty and 
tangible personalty in identical language. Section 
47-701 taxes all real ‘property in the District of Colum¬ 
bia’ and Section 47-1202 taxes all personal ‘property in 
the District of Columbia.’ Thus, it seems clear that 
Congress contemplated taxation of tangible personal 
property for the District of Columbia only if it was 
located in the District of Columbia with such per¬ 
manency as to be out of the States for the purpose of 
taxation. 

“In this respect the District of Columbia personal 
property tax law substantially follows that of Mary- 



5 


land which has always taxed only tangible personal 
property ‘permanently located’ in the State. It is to 
be contrasted with the laws of the States of Virginia 
and Minnesota, for example, which are all inclusive 
and use the broadest possible terms to reach property 
wherever located to the full extent of their constitu¬ 
tional powers to tax. 

“That Congress fully understood both the signifi¬ 
cance of and the limitations on the language employed 
in taxing tangible personal property ‘in’ the District 
of Columbia is clear from its enactment of Section 47- 
1215 of the District of Columbia Code in 1945 to tax 
railroad rolling stock ‘primarily located in the District 
of Columbia’ at full value and to tax railroad rolling 
stock ‘not primarily located in the District of Colum¬ 
bia’ in accordance with carefully detailed provisions 
for just and equitable apportionment. 

“As further showing that the limitations of the lan¬ 
guage taxing tangible property were deliberate and 
not due to inadvertence, reference is respectfully made 
to Section 47-1205 of the District of Columbia Code 
under which Congress taxed intangibles. Intangibles 
were covered ‘wherever located.’ Even in the case of 
intangibles, however, Congress provided that the tax 
should not be imposed if the intangibles were taxed in 
‘some other jurisdiction’ so that no property subject 
to taxation in the States might be subject to taxation 
in the District of Columbia. 

“Chief Justice Groner pointed out with respect to 
the District of Columbia tangible personal property 
tax law (Queen City Brewing Co. v. District of Colum¬ 
bia, infra) that the ‘language used, its context, and 
long continued practice make it clear beyond question 
that the personal property so contemplated is that hav¬ 
ing a definite and permanent situs in the District 

• • • i 

“Basic Legal Principles and Constitutionality 

“In ‘these interstate commerce situations’ the doc¬ 
trine of equitable apportionment forms ‘a part of the 
organic life’ of the United States constituting ‘a part 
of the taxing systems of this country’ which ‘has estab¬ 
lished itself in regard to’ both land and water com- 
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merce. Northwest Airlines, Inc. v. Mivmesota, infra. 
[322 U. S. 292, 88 L. Ed. 1283 (1944)] 

“The United States Supreme Court holds (a) that 
the domiciliary state of incorporation ‘remains the 
permanent situs’ for taxation of tangible ‘personal 
property which has not acquired an actual situs else¬ 
where’ by virtue of its presence and use in another 
jurisdiction, and (b) that when movable transportation 
instruments of land or water commerce are ‘habitually 
employed in several states • • • it cannot be said that 
any of the States is entitled to tax the entire’ quantity 
‘regardless of’ its ‘use in the other States’ but can 
tax only on the basis of just and equitable apportion¬ 
ment ‘which is consistent with the like jurisdiction of 
other States.’ 

“The presence and use of petitioner’s instruments of 
water transportation in Virginia and Maryland estab¬ 
lish their situs for taxation in those states on the basis 
of equitable apportionment. Consequently, the Dis¬ 
trict of Columbia is powerless to tax such instrumen¬ 
talities of interstate commerce on any basis other than 
that of equitable apportionment. Respondent has ex¬ 
pressly conceded in writing that the District of Colum¬ 
bia Code does not provide for equitable apportionment 
with respect to water transportation facilities. 

“Congress is not empowered by Article I, Section 8 
of the Constitution, granting exclusive legislative 
powder over the District of Columbia, to impose tan¬ 
gible personal property taxes—at full value, with no 
apportionment—on personalty having a taxable situs 
on the basis of apportionment, or otherwise in any 
State or States. 

“Article I, Section 9 of the Constitution prohibits 
Congress from imposing direct tangible personal prop¬ 
erty tax on property subject to taxation in the States, 
unless in proportion to the census. This prohibition 
applies even when the levy is for Federal purposes 
and, of course, no such levy could be made for District 
of Columbia purposes. 

“The Fifth Amendment protects a Delaware corpo¬ 
ration employing instruments of water transportation 
in interstate commerce and having a situs for taxation 
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on the basis of apportionment in other States from 
being subjected to District of Columbia taxation at full 
value, with no apportionment. 

“The exaction imposed here in disregard of the 
States’ right to tax violates the spirit of the commerce 
clause, and the Fourteenth Amendment. It cannot be 
presumed ‘that the public policy of the United States 
manifests a lesser concern for the protection of such 
basic rights’ in the District of Columbia than it does 
in the States. 

Statute of Limitations and Valuation 

“We do not think it will be necessary to pass upon 
the limitations and valuation questions. 

“However, petitioner’s returns were prepared and 
filed every year in exact accordance with its agreement 
and understanding with responsible officials of the Di¬ 
strict of Columbia government. No witness for the 
District of Columbia has denied or could deny the fact. 

“In addition, during the entire period involved, re¬ 
spondent was supplied by petitioner with a detailed 
appraisal itemizing every piece of equipment involved 
and giving the fullest possible information with re¬ 
spect thereto. No witness for respondent has testified 
that petitioner’s returns were false or incorrect or that 
respondent was at any time lacking in full and com¬ 
plete information. Respondent has expressly conceded 
and admitted ‘that the delay in making the additional 
assessments’ was ‘principally due to the conferences’ 
held between the parties. 

“As to valuation, it will be noted that the majority 
of petitioner’s equipment was acquired or constructed 
during the period from 1903 to 1931. Apparently, re¬ 
spondent’s assessments were made substantially on the 
basis of ‘replacement cost for labor, material, and 
overhead prevailing on or about January 1,1939. ’ It is 
believed that such a basis for assessment is arbitrary, 
capricious, and void.” 

The District’s brief filed with this Court in No. 9827 
urged five points. These, in the order stated, were in sub¬ 
stance, first, that the water transportation facilities in- 
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volved had acquired a taxable situs because of an alleged 
“commercial domicile,” second, that the Assessor’s 1945 
construction of the 1902 law as imposing tax on the facili¬ 
ties at full value was correct, third , that such construction 
did not render the law unconstitutional, fourth, that the 
Statute of Limitations afforded the Company no protec¬ 
tion, and fifth, that the Company had failed to sustain its 
burden of proof on the Valuation issue. 

1 In connection with the statutory construction issue the 
District’s brief in No. 9827 (page 26) states—just as the 
District has admitted, argued, and conceded all along in 
this proceeding—that apportionment “has no basis in the 
District law or applicable decisions.” 

The Company’s reply brief in No. 9827 restated its posi¬ 
tion as to the statutory construction issue as follows (page 
14): 

“Of course, the obvious answer and complete ex¬ 
planation is: The statute enacted by Congress taxing 
‘all real estate and personal property in the District 
of Columbia subject to taxation’ covers only tangible 
personal property ‘in’ the District of Columbia with 
such permanency that it is beyond the taxing jurisdic¬ 
tion of any state or states.” 

The prior appeal (No. 9827) came on for argument be¬ 
fore this Court February 11, 1947. The opinion of this 
Court rendered March 28, 1949 concluded that the “deci¬ 
sion of the Board of Tax Appeals must, therefore, be and 
it is Reversed 

This Court in No. 9827, did not find it necessary to men¬ 
tion, touch upon, or in any manner deal with (1) the Stat¬ 
ute of Limitations issue or (2) the Valuation issue. Also, 
this Court in No. 9827 did not find it necessary to discuss 
the Statutory Construction issue because the parties were 
in agreement that the District of Columbia statute neither 
provides for nor permits apportionment. 

In April, 1949, the District filed its motion to stay the 
mandate of this Court “pending application to the Su- 
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preme Court for certiorari”. Such motion was granted 
and thereafter the District duly filed its petition for writ 
of certiorari and brief in support thereof with the Supreme 
Court of the United States. 

The District’s petition for certiorari and brief in sup¬ 
port thereof advised the Supreme Court as follows (pp. 2, 
22 and 24): 

“The respondent appealed from the aforesaid as¬ 
sessments to the Board of Tax Appeals for the District 
of Columbia upon the principal ground that the vessels 
and boats assessed were not subject to taxation in or 
had any situs in the District of Columbia, permanent 
or otherwise (R. 7,15).” 

• • • * 

“ * * * by an Act approved December 15, 1945 (59 
Stat. 610, c. 579, D. C. Code 1940, Supp. VI, Sec. 
47-1215), the Congress prescribed different bases for 
taxing railing stock of railroads and other companies . 
Section (b) of that Act taxes such rolling stock as is 
primarily located in the District (i.e., having its ‘actual 
situs’ in the District) at its ‘full and true value’. Sec¬ 
tion (c) of that Act begins: ‘(c) Such rolling stock 
as is not primarily located in the District of Columbia 
shall be reported and taxed in the manner following’ 
and then proceeds to describe in detail the maimer in 
which the tax on such rolling stock shall be apportioned. 
It is therefore self-evident in the statute that Congress 
recognized the essential difference between personal 
property which had an ‘ actual situs ’ in the District and 
should be taxed at its ‘full and true value’ and personal 
property which came into the District habitually but 
only temporarily and, therefore, should be taxed on the 
‘apportionment’ basis. All decisions of this Court on 
the subject up to and including the Northwest Airlines 
case, supra, had been decided prior to enactment of the 
Act of December 15, 1945, supra. It is further sig¬ 
nificant to note that if the Congress had omitted Sec¬ 
tion (b) of the 1945 Act, all railroad rolling stock, 
whether or not it had an actual situs in the District, 
would have been taxed on an apportionment basis.” 

• • • • 
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“District assessors informed respondent’s treasurer, 
about 1943 or 1944, that they did not agree with re¬ 
spondent’s basis of reporting its boats for taxation at 
a valuation of $15,000 but respondent nevertheless con¬ 
tinued to report it at such value (R. 153-155). This 
clearly, did not constitute an apportionment of the 
value of the tugs and scows referred to by the Court. 
The Board of Tax Appeals did not make a finding of 
fact that the tugs and scows involved have for many 
years been taxed upon an apportionment of their value. 
The Acts of July 1, 1902, and July 3, 1926, supra, do 
i not permit taxation of vessels and boats on a basis of 
i apportionment of value.” (Emphasis added) 

In June, 1949, the Company filed with the Supreme Court 
its brief in opposition to the District’s petition for cer¬ 
tiorari. Thereafter the District filed with the Supreme 
Court its reply brief to the Company’s brief in opposition. 
Such reply brief on behalf of the District stated (pages 6 
and 7): 

“Without regard to the apparently confused factual 
situation, however, if it is true as the Court of Appeals 
stated (R. 201), that ‘the District of Columbia could 
constitutionally tax these tangibles used exclusively in 
interstate commerce,’ only ‘upon a fair apportionment 
of value,’ such situation exists only because the Court 
of Appeals has so decided. Congress has not declared 
any such rule of apportionment. On the contrary, Con¬ 
gress has taxed tangible personal property at its Tull 
and true value in lawful money’ which was clearly 
within its power. It is well-established by decisions of 
this Court that Constitutional limitations applicable to 
the taxing powers of the respective States are not limi¬ 
tations upon the power of Congress in legislating for 
the District of Columbia.” (Emphasis added) 

Certiorari was denied by the Supreme Court and the 
mandate of this Court was issued June 27, 1949. Such 
mandate ordered and adjudged that the decision of the 
Board “be, and the same is hereby, reversed, with costs, 
and that this cause be, and it is hereby, remanded to the” 
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Board 4 ‘for further proceedings not inconsistent with the 
opinion of this Court.” 

Pursuant to notice of “further proceedings not incon¬ 
sistent with the opinion of” this Court a hearing was held 
before the Board on July 27, 1949. At such hearing—al¬ 
though the Board’s decision in favor of the District had 
been reversed by this Court—the District took the position, 
regardless of such reversal , that pursuant to the mandate 
of this Court the Company (a) was not entitled to refund 
of the tax and penalty interest exacted of it for the years 
involved and (b) was liable for large additional amounts of 
tax and penalty interest for such years as a result of the 
reversal of the Board by this Court. 

Thus, the amounts of alleged taxable assessment values 
asserted by the District prior to reversal by this Court and 
the amounts of taxable assessment values that the District 


claims the right to make following such reversal are (App. 
24 and 29): 

Taxable Taxable 

Value Claimed Value Claimed 
Fiscal Year Before Reversal After Reversal 


1941 

1942 

1943 

1944 

1945 


$330,943.00 

294,827.00 

260,833.00 

227,421.00 

198,253.00 


$536,653.00 

494,236.00 

453,407.00 

413,021.00 

375,815.00 


At the above mentioned Board hearing the District ad¬ 
mitted and conceded that because of the lack of any appli¬ 
cable Congressional enactment providing for taxation on 
the basis of apportionment 

(a) the tax officials of the District of Columbia do 
not know how to tax the water transportation facili¬ 
ties involved, and 

(b) the Corporation Counsel for the District of Co¬ 
lumbia does not know how to tax such facilities. 
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In this connection the record discloses the following (Tr. 

30, 56-61): 

“Mr. Updegraff: * * *Now it is true, we have said 
all along and we say now, that the District statute does 
not provide for any apportionment basis. We have 
consistently argued all the way up to the Supreme 
Court that the statute requires the tax to be imposed 
upon the full and true value * * (Tr. 30) 

“Mr. Updegraff: If Your Honor please, this is 
merely a suggested basis for apportionment of value, 
and the evidence adduced here this morning is in sup¬ 
port of this proposed basis. We don’t submit that as 
the one and only solution to this problem. * • * Now 
if there is a different , a more equitable basis of appor¬ 
tionment, we earnestly suggest that the Petitioner sub¬ 
mit it to this Board. We will be glad to consider it. We 
might agree to it. This is the only one that we can put 
our finger on with any degree of tangibility. 

As I understand the various decisions of the Supreme 
Court on the matter of apportionment, the apportion¬ 
ment can be based upon tangible and intangible values 
of property used in an entire system such as a railroad 
system, for example. Here we have an entire produc¬ 
tion system, as we understand the Petitioner’s argu¬ 
ment, consisting of a few dredges and many scows and 
some tugs and launches, all in the same type of busi¬ 
ness. True it is that these dredges don’t move around 
like the tugs and scows. It may be that this apportion¬ 
ment basis should exclude the dredges or some of them 
or most of the dredges. I don’t know. The tax officials 
don’t know. 

“The Board: And I am supposed to know. 

“Mr. Updegraff: You are supposed to know , Your 
Honor , but the Petitioner ought to know. If the Peti¬ 
tioner can’t come in and suggest a different formula 
of apportionment, albeit, they say you can’t apportion 
in an effort to find an equitable apportionment basis, 
then I say to Your Honor, that is the one this Board 
should use. 
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“The Board: I would like to hear you a little bit 
more on the point of whether the dredges should be in¬ 
cluded to any extent whatever. What is your theory 
about that? 

Did you hear what I said? 

“Mr. Updegraff : No, sir, I did not. 

“The Board: What is your theory about why the 
dredges should be included? 

“Mr. Updegraff: Well, Your Honor, as I indicated 
a while ago, 1 am not at all convinced they should he, 
for this reason: I have studied the various cases de¬ 
cided by the Supreme Court on the subject and I say 
that they do hold, as I understand them, you can take 
a whole system into consideration, the tangible and in¬ 
tangible values, but can we consider the dredges as a 
part of the water transportation system? I don’t know. 
Are you going to call this merely a water transporta¬ 
tion system and apportion it on a 75-25 percent basis, 
as we have suggested, with respect to only the scows, 
tugs and launches used in the transportation or are you 
going to use the whole system, including the dredges?” 
(Tr. 56-58) 

“The Board: All right, Mr. Shelton, what have you 
to say, without prejudice to your position that the 
whole proceeding is illegal— 

“Mr. Shelton (interposing): —and fantastic. 

“The Board: Have you any suggestion for a better 
apportionment ? ’ ’ 

• • • • 

“Mr. Shelton: I say that, as I understand the 
cases, it can’t be done on the basis of legislation writ¬ 
ten by this Board or by the Court. 

“The Board: You have said that before, and your 
position on that is perfectly clear. I am asking you 
now, assuming that there can be an opportionment un¬ 
der the District legislation, have you anything to sug¬ 
gest as a better method than that suggested by Mr. 
Updegraff? 
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“Mb. Shelton: The cases, Your Honor, use as a 
rule two methods. They use a mileage method, mile¬ 
age of transportation in and mileage of transportation 
out. That is the usual method. That was the one, I 
believe, used in the most recent case before the Su¬ 
preme Court which was relied upon by Circuit Judge 
Prettyman. That is the Ott case. 

“The Board: But in that case, the equipment ran 
over regular routes rather analagous to railroad tracks. 
I don't know how that can be applied here, where these 
tugs have no regular route. The tugs or scows had no 
definite routes which they followed. 

“Mr. Shelton: * * * I believe in your statute, 
when the District Commissioners advised Congress that 
they couldn't tax rolling stock of railroads, I think they 
asked them to put it on the basis of mileage within and 
without the District. I recall that statute, and that 
was the basis used, and nobody has ever questioned that 
as not being constitutional. 1 think either time or mile¬ 
age would serve if we had a statute under which we 
i could file a return and pay our tax." 

“* • • These people are entitled to a statute under 
which they can report for taxation, certainly no less 
than the railroad companies are entitled to a statute. 

“The Board: Don’t go into that. We have got the 
Queen City case which says that. 

“Mr. Shelton: That is right, sir.” (Tr. 58-61) 

i After conceding that neither the Assessor nor the Cor¬ 
poration Counsel know how to tax the facilities involved on 
the basis of apportionment because the applicable statute 
imposes tax only on “property in the District of Columbia 
subject to taxation * * * at not less than the full and true 
value thereof in lawful money,” 3 the District attempted to 
require the Company to advise the Assessor and the Board 
as to how an alleged tax, admittedly not imposed by Con¬ 
gress, should be assessed against the Company. This at¬ 
tempt took the form of a “motion for an order or direction 

3 See Company’s brief in No. 9827, p. 28. 
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to the taxpayer to submit a counter apportionment for¬ 
mula” (App. 36). The motion was denied (App. 40). 

Further, at the Board hearing of July 27, 1949 the Dis¬ 
trict offered in evidence the Company’s District of Colum¬ 
bia Income Tax Return for the calendar year 1941 (Tr. 13). 
Such Income Tax Return was admitted in evidence over 
objection on behalf of the Company (Tr. 11, 13 and 59). 
However, in the opinion of the Board promulgated Septem¬ 
ber 8, 1949 it was held that the alleged purpose for which 
the Company’s Income Tax Return was offered in evidence 
by the District was neither “proper or tenable” and that 
such return “affords no basis for property—tax assessment” 
(App. 34). Consequently, on the basis of the holding of 
the Board that the use made by the District of the Com¬ 
pany’s Income Tax Return was both improper and unten¬ 
able the Company moved (App. 42-43) that its Income Tax 
Return—together with other confidential information relat¬ 
ing thereto and having no possible bearing on the instant 
case—be stricken from the record. The principal ground 
relied upon for the motion was stated as follows (App. 43): 

“The petitioner’s District of Columbia income tax 
returns and evidence with respect thereto are wholly 
irrelevant to this proceeding. Consequently, the ad¬ 
mission in evidence of respondent’s exhibits F and G 
is improper and untenable and such exhibits, together 
with all evidence relating thereto, should be stricken 
from the record in order that the provisions of the 
District of Columbia Income and Franchise Tax Law 
prohibiting disclosure of petitioner’s District of Co¬ 
lumbia income tax returns shall not be further vio¬ 
lated and that the secrecy provided by law for such 
returns may be preserved (District of Columbia Code, 
1940 Edition as amended, Sections 47-1564c through 
47-1564f).” (Emphasis added) 

The motion to strike was denied and highly confidential 
information disclosed on the Company’s Income Tax Re¬ 
turn is now printed as a part of the appendix to the Dis¬ 
trict’s brief in the instant case (App. 8-9). Moreover, as a 
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result of the improper and untenable use made of the Com¬ 
pany’s Income Tax Return— without authorization, con¬ 
sent, or semblance of right and over objection—the entire 
Income Tax Return remains a part of the record in this 
case. 

I SUMMARY OF ARGUMENT. 

The District’s position before this Court rests upon the 
false premises: 

(1) that in No. 9827 this Court did not decide* the basic 
i issue presented to it by the parties, namely, whether 

the tugs, scows, and launches were taxable at full 
value or not at all, and 

(2) that in No. 9827 this Court did decide an issue not 
i presented to it, namely, that the statute involved per¬ 
mits and provides for taxation on the basis of ap¬ 
portionment. 

Such position is taken despite the fact that this Court (a) 
did not find it necessary to decide or even mention the 
Statute of Limitations issue, (b) did not find it necessary 
to decide or even mention the Valuation issue, (c) did not 
find it necessary to discuss the Statutory Construction issue, 
and (d) did not even mention this Court’s opinion in Queen 
City Brewing Co. v. District of Columbia, infra, rendered 
in 1943, flatly holding that the statute neither provides for 
nor permits apportionment. 

Clearly this Court did decide the basic issue presented 
by the parties and intended to put an end to this litigation. 
This Court did not decide an issue not presented to it, 
which action would have been in violation of the controlling 
principle that courts properly may pass only upon issues 
presented to them for decision. 

In the prior appeal, No. 9827, the District agreed and 
conceded before this Court, as it had before the Board, that 
apportionment with respect to the tugs, scows, and 
launches “has no basis in the District law or applicable 
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decisions.’’ The District’s petition for certiorari with re¬ 
spect to No. 9827 certified to the Supreme Court that the 
applicable District of Columbia statutes “do not permit 
taxation of vessels and boats on a basis of apportionment 
of value.” At the hearing before the Board on July 27, 
1949, it was conceded on behalf of the District that “we 
have said all along and we say now, that the District statute 
does not provide for any apportionment basis” and that 
such position was “consistently” taken “all the way up to 
the Supreme Court.” 

Both the District and the Company were in complete 
agreement that no issue relating to apportionment was in¬ 
volved in their presentation of No. 9827 to this Court. On 
the contrary they both understood that No. 9827 dealt with 
all or nothing, i.e., taxation at full value or not at all. Both 
parties continued to have that understanding until the Dis¬ 
trict’s petition for certiorari was denied by the Supreme 
Court. Subsequently, as an obvious after thought, the Dis¬ 
trict adopted its present position that this Court overruled 
'Queen City Brewing Co. v. District of Columbia, infra, 
without referring to that case and decided an issue that 
was not before the Court. 

From enactment of the 1902 statute until the hearing 
before the Board on July 27, 1949, allegedly pursuant to 
the opinion and mandate of this Court in No. 9827, the 
District always conceded that the statute did not provide 
for or permit taxation on the basis of apportionment. The 
District of Columbia tax officials in charge of administer¬ 
ing the 1902 statute have at all times heretofore recognized 
that the statute did not provide for or permit such taxation. 
The 1902 statute has always been so construed and 
administered. 

In 1943 this Court emphatically stated in the clearest 
possible language that the 1902 statute did not provide for 
or permit taxation on the basis of apportionment. In 1945 
the President of the Board of Commissioners for the Dis¬ 
trict of Columbia advised Congress that it was not believed 
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that the 1902 statute authorized taxation on the basis of 
apportionment and requested specific legislation imposing 
an apportioned tax on railway equipment employed as in¬ 
struments of interstate commerce. Congress agreed that 
an apportioned tax was not imposed by the 1902 statute 
and enacted specific legislation taxing such railway equip¬ 
ment under a carefully detailed method of equitable appor¬ 
tionment provided by Congress. 

The Corporation Counsel and Tax Officials of the District 
in the instant case freely admit that due to the absence of 
statutory authority they “don’t know” how to tax the tugs, 
scows, and launches on an apportionment basis. They in¬ 
sist, however, that the Board or this Court must tell them 
how or make the Company tell them how. The Company, 
of course, doesn’t know how to tell the District to collect 
tax that has not been imposed by Congress. Under the 
facts presented here the Company cannot properly be or¬ 
dered to attempt to tell the District how to impose an illegal 
exaction. 

i The “merely suggested” basis proposed by the District 
was held by the Board to be not “proper or tenable” and 
to afford “no basis for property—tax assessment.” Such 
“merely suggested” basis was predicated upon disclosure 
Of the Company’s District of Columbia Income Tax Return 
containing highly confidential information—which disclos¬ 
ure was without color or semblance of right and over ob¬ 
jection. See pages 15-16, supra. 

As characterizing the nature of the District’s entire case, 
it is worthy of note that under its proposed basis of alleg¬ 
edly “equitable and fair” apportionment the District now 
(1) claims the right to deprive the Company of the tax and 
penalty illegally exacted of it and (2) in addition, claims 
the right—on an apportionment basis— to increase greatly 
the Company’s liability over that imposed at full value for 
the years involved. See page 11, supra. 

The opinion of this Court in No. 9827 held that the Dis¬ 
trict could not constitutionally impose tax at full value, 
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which disposed of the sole basic issue before the Court. 
That opinion was clearly correct and the identical result 
would have been reached for all years with respect to the 
Statutory Construction issue upon consideration of 
legislative history, terms of the statute, administration of 
the law, admissions to Congress, Chief Justice Groner’s 
interpretation of the statute on behalf of this Court in 
Queen City Brewing Co. v. District of Columbia , infra, and 
the overwhelming weight of authority having a bearing on 
the issue. 

The identical result would have been reached for four of 
the years upon consideration of the Statute of Limitations 
issue. It is inconceivable that this Court would have held 
that the Company filed false returns on the facts presented 
in No. 9827. 

Independent of any other issue, substantially the same 
result would have been reached upon consideration of the 
Valuation issue. 

The District is bound by its agreement and concession 
that no issue relating to taxation on an apportionment basis 
was before this Court in No. 9827. There was no such issue 
before this Court on that appeal and the position now 
adopted by the District that this Court failed to decide 
the basic issue presented by the parties and decided an 
issue that was not presented is wholly without merit. 

The decision of the Board under review on this appeal is 
correct and should be affirmed. 
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ARGUMENT. 

Point I. 

Both parties agreed in No. 9827 that the District Statute 
does not permit apportionment and the opinion of this 
Court on that appeal was intended to put an end to this 
controversy. No. 9827 and the record in the Board below 
in that case presented only the basic question of taxation 
at “full value”. The District ignores the factual and legal 
situation involved and now contends that this Court de¬ 
cided an issue that was not before the Court in No. 9827. 

This Court in Queen City Brewing Co. v. District of Co¬ 
lumbia, 134 F. (2d) 44 (1943), certiorari denied 319 U. S. 
767, 87 L. Ed. 1716 (1943) held that the applicable District 
of Columbia statute does not provide for or permit taxa¬ 
tion on the basis of apportionment. In the belief that there 
could not possibly be any question as to the soundness of 
this Court’s decision in the Queen City case, the parties to 
the instant proceeding in the Board below in appeal No. 
9827 and before this Court were in agreement that the 
statute did not provide for or permit taxation on the basis 
of apportionment and no issue was presented to either 
the Board or this Court with respect thereto. Therefore, 
we respectfully ask: On what conceivable theory does the 
District now contend that this Court in No. 9827 overruled 
its prior opinion in Queen City Brewing Co. v. District of 
Columbia, swpra, although No. 9827 presented no issue for 
decision with respect to apportionment? The utter want 
of basis for any such possible theory is emphasized by 
the fact that the Queen City Brewing Co. case, supra, was 
not even mentioned in this Court’s opinion in No. 9827. 

The only reason that authorities dealing with the doc¬ 
trine of apportionment were discussed at all by either party 
in the presentation of No. 9827 was their bearing upon the 
constitutionality of the District of Columbia statute in the 
event that, contrary to the Company’s position that the 
tugs, scows, and launches were not taxable at all, the Dis- 
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trict’s position that the statute imposed tax at full value 
should prevail. 

The District of Columbia is now, however, with apparent 
seriousness, telling this Court (a) that it decided an issue 
never presented to this Court or the Board below—which 
action it could not properly have taken under the control¬ 
ling authorities—(b) that in so doing this Court overruled 
its prior opinion in the Queen City Brewing Co. case, supra, 
without referring to that case, and (c) that this Court 
reached such decision on the basis of statutes, which ac¬ 
cording to the District’s own certification to the Supreme 
Court, “do not permit taxation of vessels and boats on a 
basis of apportionment of value”. This theory is now ad¬ 
vanced by the District, as an obvious afterthought, despite 
the fact that the District has agreed and conceded before 
both the Board and this Court that the issue was not in¬ 
volved and has certified to the Supreme Court of the United 
States that the District of Columbia statutes “do not per¬ 
mit” apportionment. 

This Court’s opinion in No. 9827 reversed the Board on 
the one basic issue presented in that appeal. Obviously the 
Court regarded the reversal as having such finality that 
it was not deemed necessary to mention or pass upon the 
other issues,—which were important only if the tugs, 
scows, and launches were subject to District of Columbia 
taxation. 

It is apparent that at the time of the reversal the Dis¬ 
trict had the same view as to finality; otherwise it seems 
clear that the District would not have petitioned the Su¬ 
preme Court for certiorari. Although certiorari was de¬ 
nied, the District now contends that the Company is en¬ 
titled to no refund and is liable for approximately 73% 
greater tax, plus penalty interest thereon, as the result of 
this Court’s opinion in the Company’s favor! 4 

That the District’s position is wholly lacking in merit is 
manifest from the fact that the Court of Appeals (1) did 

4 For the awmaTig result that the District here asserts as the alleged conse¬ 
quence of this Court’s reversal in favor of the taxpayer see page 11, supra. 
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not in any manner deal with or dispose of the Statute of 
Limitations or Valuation issues and (2) did not discuss the 
Statutory Construction issue. The Company cannot con¬ 
ceivably be held liable for tax not imposed by statute, or 
tax barred by the Statute of Limitations, or tax based upon 
patently excessive valuation. This is true regardless of 
whether the alleged tax liability is predicated upon “appor¬ 
tionment” or “full value.” 

Consequently, it is self-evident that this Court’s opinion 
reversing the Board in No. 9827 was intended to put an end 
to this controversy. 

It must be borne in mind that No. 9827 involved only tax¬ 
ation at “full value”. Throughout the entire proceeding, 
the District has agreed and with tenacity and vigor ad¬ 
mitted, argued, conceded and maintained before the Board, 
before this Court, and before the Supreme Court that there 
could be no apportionment under the District of Columbia 
Statute applicable here. 5 The Company has consistently 
taken the identical position. 6 Both parties have always rec¬ 
ognized that Congress could constitutionally impose tax 
on the water transportation facilities on an equitable ap¬ 
portionment basis—just as Congress has done with respect 
to railway transportation equipment. 7 

Thus, both parties in No. 9827 took the firm position that 
the District statute does not provide for or permit appor¬ 
tionment. Clearly, No. 9827 was presented on an all or 
nothing basis. The parties were in complete agreement on 
this point and, in effect, so stipulated by clearly stating 
their position to this Court and the Board. This Court 
necessarily relied upon the position taken by the parties, 
namely, that only taxation at full value or no taxation at 
all was the sole basic question for decision. Therefore, this 
Court’s holding that the District “could not constitution¬ 
ally tax” the tugs, scows, and launches “at full value” com- 

5 See Point m, infra. 

6See Company's Brief in No. 9827, pp. 24-31. 

7 See Company's Brief in No. 9827, pp. 29-30. 
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pletely disposed of the case and requires that the tax in 
controversy be refunded. 

This Court’s reliance on the parties’ agreement in No. 
9827 that the sole basic issue for decision on that appeal 
related to whether the Company’s water transportation 
facilities were subject to tax at “full value ” or not at all 
was clearly proper. Tucker v. Alexander, 275 U. S. 228, 72 
L. Ed. 253 (1927), Queck-Berner v. Macy, 240 N. Y. 341,148 
N. E. 543 (1925), Brown v. Aitken, 90 Vt. 569, 99 A. 265 
(1916) Renton Investment Co. v. Commissioner, 131 F. (2d) 
330, 30 AFTR 280 (CCA 3rd. Cir. 1942). 

In Tucker v. Alexander, supra, the Supreme Court 
squarely held that the Circuit Court of Appeals may prop¬ 
erly pass upon only the issue or issues litigated by the 
parties and in the course of its opinion said: 

“In the course of the trial petitioner without objec¬ 
tion by the government abandoned the grounds of re¬ 
covery stated in the petition and attacked only the Com¬ 
missioner \s deduction of the return of capital from the 
March 1, 1913, value. That issue alone was litigated. 
At the close of the trial counsel stipulated that, if the 
court found the deduction to have been erroneously 
made, the petitioner should have judgment in a sum 
named. The district court’s judgment for petitioner 
was reversed by the court of appeals for the eighth 
circuit (15 F. (2d) 356), which held that a recovery on 
grounds different from those set up in the claim fo ft 
refund was precluded by Sec. 3226 of the Revised Stat¬ 
utes as amended by Sec. 1014 of the Revenue Act of 
(June 2), 1924 (Chap. 234, 43 Stat. at L. 253, 343, 
U. S. C. title 26, sec. 156). The case was brought here 
on certiorari to review this determination. 273 U. S. 
689, 71 L. Ed. 841, 47 Sup. Ct. Rep. 459.” 

• * * 

“In our view of the case the question considered by 
the circuit court of appeals was not properly before it 
and it should have passed upon the merits. During the 
entire course of the trial no question was raised as to 
the sufficiency of the claim for refund. The only sub¬ 
stantial issue litigated was the correctness of the 
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Commissioner’s deduction of the distribution of May, 
i 1913. All other questions were taken out of the case by 
stipulation.” 

In Queck-Bemer v. Macy, supra, the Court of Appeals of 
New York said: 

“In this case the plaintiff is not in a position to raise 
such question. A judgment must rest upon proof in 
regard to all matters which are in dispute between the 
j parties, but the parties may themselves determine what 
matters are the subject of dispute and upon which 
proof may be required. The court having jurisdiction 
of the persons and of the subject-matter of the dispute 
passes on nothing else. Not only the express lan¬ 
guage of the stipulation or concession but the construc¬ 
tion which the parties place upon it and their attitude 
at the trial must be given effect in determining the 
force of a stipulation or concession.” 

In Brown v. Aitken > supra, the Supreme Court of Ver¬ 
mont held oral concessions to be binding and in the course 
of its opinion said: 

“Cases are tried in court upon the issues joined by 
the parties, and evidence is to be received only as it 
bears upon those issues. * * * These issues are usually 
such as are made by the pleadings; but counsel may, by 
conduct or agreement, limit them to one or more of 
those, and such limitation, unless otherwise ordered by 
the court, will bind them and their clients throughout 
the trial. They amount to binding waivers of all issues 
not included.” 

In Renton Investment Co. v. Commissioner, supra, the 
Circuit Court of Appeals gave full and binding effect to 
concessions made in briefs. 

In view of the foregoing it was certainly not necessary 
for the opinion of the Court of Appeals in No. 9827 to spell 
out the two points on which the parties have at all times 
been in complete agreement and accord, namely, (1) that 
Congress could constitutionally enact legislation imposing 
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equitably apportioned District of Columbia tax on the tugs, 
scows, and launches involved and (2) that Congress has not 
done so. 

We respectfully submit that the fallacy of the District’s 
position results from self-nurtured doubts, implanted after 
the Supreme Court denied certiorari in No. 9827, which 
have grown to such proportions that they obscure from 
view the points in controversy before this Court on the 
prior appeal. 

As a consequence of this fallacy, the District now con¬ 
tends that an alleged issue was decided by this Court in 
No. 9827 which was neither in controversy nor passed upon 
by the Court at all because the parties were in full agree¬ 
ment with respect thereto in the Board below and on that 
appeal. The issue now raised by the District was not pre¬ 
sented to the Board or to this Court for decision by either 
and therefore could not properly have been decided by 
either the Board or the Court. 

Point n. 

The opinion of the Court of Appeals in No. 9827 is clearly 
correct. The identical result would have been reached (a) 
for all years involved upon consideration of the Statutory 
Construction issue, (b) for four of the years upon consider¬ 
ation of the Statute of Limitation issue, and (c) substan¬ 
tially the same for all years upon consideration of the Val¬ 
uation issue. 

We have never had the slightest doubt that our position 
in No. 9827 with respect to the Statutory Construction, the 
Statute of Limitations, and the Valuation issues is sound 
and unanswerable. Therefore, in view of the fact that the 
District’s presentation on the instant appeal seemingly at¬ 
tempts to assume those issues out of existence they must be 
concisely dealt with below. 
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Statutory Construction. 

Statutory construction is now and always has been the 
principal basis of the Company’s position. It was the chief 
issue relied upon in the Company’s original petition filed 
with the Board and has been maintained at every stage of 
the case. 8 

Sections 47-701 and 47-1202 of the District of Columbia 
Code provide for taxation of real property and personal 
property in the following terms: 

“47-701. Assessments to made in the name of the 
owner.— All real property in the District of Columbia, 
except as hereinafter provided, shall be assessed in the 

i name of the owner, or trustee or trustees of the owner 
thereof. • # *” 

“47-1202. Personal property to be assessed at its 
full value.— All personal property in the District of 
Columbia subject to taxation shall be listed and as- 

i sessed at not less than the full and true value thereof 
in lawful money.” 

11. The legislative history of the Statute shows that the 
members of Congress, as representatives of their respective 
States, neither desired nor intended to impose tax on prop¬ 
erty that is subject to taxation by any State or States of 
the Union. The legislature history further shows that the 
purpose of Congress was to avoid taxation of any such 
property and that its purpose in this respect was a con¬ 
tinuing one. 9 

12. The District of Columbia constitutes territory ceded 
from Maryland which has always taxed only tangible per¬ 
sonal property “permanently located” in the State. Mary¬ 
land Code, Article 81, Section 6. 

3. The language employed in the Statute—identical to 
that used for the taxation of real estate—is the clearest 

8 The principal issue relating to statutory construction was raised in the 
Company ’a petition filed with the Board on November 20, 1945. The Con¬ 
stitutional question was raised on March 24, 1947, by an amendment to the 

S tition following the amendment of July 1, 1946, raising the valuation issue, 
e page 3, supra. 

8 See Company’s Brief in No. 9827, pp. 24-31. 
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possible evidence that Congress was not seeking to impose 
tax on property subject to the States 7 power to tax. It 
also shows that Congress—unlike most States—was delib¬ 
erately refraining from taxing to the full extent of its con¬ 
stitutional power. 10 

4. By letter dated July 17, 1945 the President of the 
Board of Commissioners for the District of Columbia re¬ 
quested Congress to enact legislation authorizing the Dis¬ 
trict to tax railway transportation equipment engaged as 
instruments of interstate commerce on the basis of equit¬ 
able apportionment and stated as the ground for such re¬ 
quest the belief that ‘‘there must be specific statutory au¬ 
thority therefor.” 11 

5. Congress agreed that the ground for the request by 
the President of the Board of Commissioners for the Dis¬ 
trict of Columbia was well taken and in 1945 enacted into 
law the necessary “specific statutory authority 77 which now 
appears as Section 47-1215 of the D. C. Code. 12 

6. In the administrative handling of this taxpayer’s per¬ 
sonal property taxes under the 1902 law until this contro¬ 
versy arose it was always understood by both parties that 
the District of Columbia Statute did not impose tax on the 
Company’s tugs, scows, and launches. 13 

7. Chief Justice Groner—one of the ablest jurists that 
this country has ever known—speaking for this Court in 
Queen City Brewing Co. v. District of Columbia, supra, 
stated: 

“We are met, therefore, at the outset with the ques¬ 
tion whether there is any District law which may be 
said to apply to the property in question. The basic 
tax statute provides that all personal property in the 


io See Company’s Brief in No. 9827, pp. 28-30. 
u See Company’s Brief in No. 9827, pp. 27-28. 

12 See Company’s Brief in No. 9827, p. 27. 

13 See Company’s Brief in No. 9827, pp. 12 and 28. 
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District subject to taxation shall be listed and assessed 
at its full and true value. * * * 

* • • 

“Except the above no taxing statutes of the District 
are relied upon to validate the assessment and tax on 
the property we are concerned with. The Board’s view 
was that the last mentioned provisions authorizing tax¬ 
ation by the District 4 of all tangible personal property 
subject to taxation’, embraced and included all per¬ 
sonal property which constitutionally could be made 
the subject of taxation. This conclusion, we think, is 
too far reaching to be sustained. 

• • • 

“ • * • But if they are legally taxable on this theory 
it would only be because legislation to reach them had 
included a definite and fair method of Average’ assess¬ 
ment. Admittedly, there is no such provision in the 
local laws. In short, as we think, the statute must show 
not only the kind and character of migratory property 
to be taxed, but must provide a method of determining 
whether the articles present on a particular day fairly 
average the kind, quantity and value of the replace¬ 
ments, calculated on an annual basis. And there must 
be adequate machinery to determine and assess the val¬ 
uation. The District Statute, however, speaks only of 
the value of particular property present in the District 
on a particular day. No problem like the one at hand 
was anticipated or provided for. Riley v. West. Union 
T. Co., 47 IncL 511; State Board v. Holliday, 150 Ind. 
216, 49 N. E. 14. 

“True enough it is, that the District statutes require 
that all personal property shall be taxed. But the lan¬ 
guage used, its context, and long continued practice 
make it clear beyond question that the personal prop¬ 
erty so contemplated is that having a definite and per¬ 
manent situs in the District and not that temporarily 
brought here by non-residents. Thus, as far as we 
know, the District has never claimed the right to tax 
other property of non-residents temporarily in the 
District, such as, for instance, railroad cars, although 
the Supreme Court has said time and again that such 
property is constitutionally subject to taxation. See 
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Pullman Co. v. Pa., 141 U. S. 18; Amer. Ref. Co. v. Hall, 
174 U. S. 70; Union Ref. Co. v. Kentucky, 199 U. S. 
194; Johnson Oil Co. v. Oklahoma, 290 U. S. 158. Con¬ 
sidered in this view, it is unthinkable that had Congress 
intended to bring the character of property we are con¬ 
cerned with here within the purview of local taxation 
it would not have passed adequate laws to this end. 

• * • 

“In view of the foregoing, it becomes unnecessary 
to pass upon the question whether Petitioner’s beer 
barrels and bottle containers in the circumstances we 
have shown, including the fact that they were brought 
into the District only on loan and not in the owner’s 
business, would make them taxable under appropriate 
legislation. Accordingly we express no opinion on 
that subject. Nor need we consider the case from the 
aspect of *permanency’ as necessary to justify taxa¬ 
tion. It is enough, as we think, to point out, as we have 
attempted to do, that the statutes relied upon apply 
only to property that has acquired a fixed, definite and 
permanent taxable situs, which is not true of Peti¬ 
tioner’s kegs and cases.” 

8. The District has repeatedly expressly admitted and 
conceded in connection with this case—without any reser¬ 
vation whatsoever—that the applicable District of Colum¬ 
bia Statute does not provide for or permit apportionment 
and such admissions and concessions have been both oral 
and written. 14 

The inescapable conclusion that unquestionably follows 
from an understanding of the foregoing is: 

The Statute enacted by Congress taxing “all real prop¬ 
erty” and “all personal property in the District of Colum¬ 
bia” covers only tangible personal property “in” the Dis¬ 
trict with such a degree of permanency that it is beyond the 
taxing jurisdiction of any State or States. 15 

1* See pages 8, 10 and 12, supra. 

is As to taxation of the Company’s tugs, scows, and launches by Delaware, 
Maryland, and Virginia see pages 17-18 of its brief in No. 9827. 


-5 
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Statute of Limitations. 

! Our position on the Statute of Limitations issue—which 
disposes of almost 90% of the amount in controversy—is 
sound and cannot be refuted. 16 

It is inconceivable that this Court would have held in No. 
9827 that the Company filed false returns if the Court had 
found it necessary to consider that issue. This Court’s 
opinion on that appeal recognized that the tugs, scows, 
and launches had been taxed by the District. Such taxation 
was based on returns filed in strict compliance with the 
agreement and understanding of the parties reached on the 
basis of full knowledge. Under such circumstances the re¬ 
turns could not possibly be considered false or incorrect. 

Valuation. 

The major portion of the transportation facilities in¬ 
volved were acquired or constructed during the period from 
1903 to 1931. The assessments were made on the basis of 
“replacement cost for labor, material and overhead pre¬ 
vailing on or about January 1, 1939.” Certainly no exten¬ 
sive argument is necessary to show that such assessments 
are arbitrary, capricious, excessive and void. 17 

Point DX 

The District has conceded the issue which it now seeks 
to raise on this appeal and is bound by such concession. 

The District has conceded to this Court that apportion¬ 
ment “has no basis in the District law or applicable deci¬ 
sions.” See page 8, supra. 

It has conceded and certified to the Supreme Court that 
the applicable District of Columbia statutes “do not permit 
taxation of vessels and boats on a basis of apportionment 

16See Company’s Brief in No. 9827, pp. 33-34 and the Company’s reply 
Brief in No. 9827, pp. 15-19. 

17 See Company’s Brief in No. 9827, pp. 34-35. 
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of value/ * See page 10, supra . It further conceded be¬ 
fore the Supreme Court that “Congress has not declared 
any such rule of apportionment.’’ See page 10, supra. 

Upon the hearing before the Board on July 27, 1949, 
allegedly pursuant to the opinion and mandate of this Court 
in No. 9827 the District conceded as follows: 

“Now it is true, we have said all along and we say 
now, that the District Statute does not provide for any 
apportionment basis. We have consistently argued all 
the way up to the Supreme Court that the statute re¬ 
quires the tax to be imposed upon the full and true 
value * * See page 12, supra. 

In the opinion of the Board now under review on this 
appeal, it was held that the Company is bound by a con¬ 
cession made in its brief (App. 34). The Board stated its 
position as follows (App. 34): 

“According to petitioner’s brief in the Court of Ap¬ 
peals (p. 6) the property involved in this case was in 
the District of Columbia a little less than 42% of the 
time during the fiscal years 1941, 1942, 1943, 1944, and 
a little less than 34% of the time during the fiscal year 
1945. This concession in the brief of petitioner is bind¬ 
ing upon it, Young & Vann Supply Co. v. G. C.<& A. Ry. 
Co., 5 F. (2d) 421, In re Wilkes, 55 F. (2d) 224; First 
National Bank v. Luverne, 235 Ala. 606, 180 So. 283; 
People v. Cartwright, 99 Colo. 437, 63 P. (2) 454, and 
In re Kelley ’s Estate, 213 Mo. App. 492, 255 S. W. 
1064.” 

See also Tucker v. Alexander, supra, Queck-Berner v. 
Macy, supra, Brown v. Aitken, supra, and Renton Invest¬ 
ment Co. v. Commissioner, supra. 

Applying the above principles to the concessions made by 
the District before the Board, before this Court, and before 
the Supreme Court, it should not be heard to repudiate 
its concessions to the contrary and now contend that it has 
the right to tax on the basis of apportionment. 
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Point IV. 

' There is no escape from the dilemma with which the Dis¬ 
trict is confronted. 

It is entirely clear that the District has agreed and con¬ 
ceded that the District of Columbia law does not provide 
for or permit the taxing of the Company’s tugs, scows, and 
launches on the basis of apportionment. This concession is 
well founded and is binding on the District. 

In No. 9827 the Court of Appeals held that the District 
could constitutionally tax the Company’s tugs, scows, and 
launches only on the basis of apportionment. It necessarily 
follows that the tax heretofore exacted of the Company 
must be refunded to it and that the additional liability 
which the District now seeks to impose must fall. 

Logic permits no escape from the District’s dilemma. 

Point V. 

The basis of the District’s position on this appeal has 
been determined to be “not proper or tenable”. The prin¬ 
ciples enunciated by the Supreme Court in Helvering v. 
Taylor 18 are clearly applicable. 

On the basis of the Company’s District of Columbia In¬ 
come Tax Returns the District contends that 75% of the 
assessed value of the tugs, scows and launches should be ap¬ 
portioned to the District. In disposing of this contention 
the Board concluded (App. 34): 

“The 75% proposed by the District is not proper or 
tenable, as the ratio of District income to total income 
affords no basis for property-tax assessment.” 

The Board’s conclusion is so clearly correct that it does 
not require discussion. See pages 15-16, supra. 

We submit, also, that the assessments—regardless of ap¬ 
portionment—have been shown to be incorrect and wholly 
indefensible. See page 30, supra . 


18 293 IT. S. 507, 79 L. Ed. 623, 14 APTE 1194 (1935) 
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In Helvering v. Taylor, 293 U. S. 507, 79 L. Ed. 623, 14 
AFTE 1194 (1935), the Supreme Court held that when a 
taxpayer has shown that the claim for tax is incorrect his 
burden of proof has been fully sustained and he cannot be 
required “also to establish the correct amount that lawfully 
might be charged against him.” Consequently, assuming 
for the sake of argument, and for that purpose only, that 
any part of the tax in controversy might have been law¬ 
fully collected the burden is not upon the Company to estab¬ 
lish the amount thereof. 

The Supreme Court stated its position in Helvering v. 
Taylor, supra, as follows: 

“The Commissioner does not contend that, in cases 
where Circuit Courts of Appeals properly reverse de¬ 
terminations of the Board they are without power to 
remand for further hearing in the nature of a new trial. 
His contention is that in this case the burden on the 
taxpayer was not only to prove that the Commission¬ 
er’s determination is erroneous, but to show the cor¬ 
rect amount of the tax. In substance he says that, 
because of the taxpayer’s failure to establish facts on 
which a fair apportionment may be made, the Board’s 
redetermination at the Commissioner’s erroneous fig¬ 
ure was valid, and, there being no error of law, should 
have been sustained by the court. And he maintains 
that, in the absence of error on the part of the Board, 
the court was without power to remand for further 
hearing. 

• * • 

“He also cites Rule 30 adopted by the Board: ‘The 
burden of proof shall be upon the petitioner, except as 
otherwise provided by statute and except that in re¬ 
spect of any new matter pleaded in his answer, it shall 
be upon the respondent.’ But there is nothing in it to 
suggest intention to require the taxpayer to prove not 
only that a deficiency assessment laid upon him was 
arbitrary and wrong, but also to show the correct 
amount. • • • Necessarily the Board did not come 
to the question that is here presented as to burden of 
proof. The fact that the Commissioner’s determina¬ 
tion of a deficiency was arbitrarily made may reason- 
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ably be deemed sufficient to require the Board to set it 
aside. Cf. Appeal of Bruce & Human Drug Co., 1 
B.T.A. 342; Appeal of Acorn Refining Co., 2 B.T.A. 
253; Appeal of Index Notion Co., 3 B.T.A. 90. 

lt We find nothing in the statutes the rules of the 
Board or our decisions that gives any support to the 
idea that the Commissioner’s determination shown to 
be without rational foundation and excessive will be 
enforced unless the taxpayer proves he owes nothing 
or, if liable at all, shows the correct amount. While 
decisions of the lower courts may not be harmonious, 
our attention has not been called to any that persua¬ 
sively supports the rule for which the Commissioner 
here contends. 

“Unquestionably the burden of proof is on the tax¬ 
payer to show that the Commissioner’s determination 
is invalid. Lucas v. Structural Steel Co., 281 U. S. 
264, 271, 50 S. Ct. 263, 74 L. Ed. 848; Wickwire v. 
Reinecke, 275 U. S. 101,103, 48 S. Ct. 43, 72 L. Ed. 184; 
Welch v. Helvering, 290 U. S. Ill, 115, 54 S. Ct. 8, 78 
L. Ed. 212. Frequently if not quite generally, evidence 
adequate to overthrow the Commissioner’s finding is 
also sufficient to show the correct amount, if any that is 
due. See, e.g., Darcy v. Commissioner (C.C.A.), 66 F. 
(2d) 381, 585. But, where as in this case, the taxpay¬ 
er’s evidence shows the Commissioner’s determination 
to be arbitrary and excessive, it may not reasonably be 
held that he is bound to pay a tax that confessedly he 
does not owe, unless his evidence was sufficient also to 
establish the correct amount that lawfully might be 
charged against him. On the facts shown by the tax¬ 
payer in this case, the Board should have held the 
apportionment arbitrary and the Commissioner’s de¬ 
termination invalid. * • •” 

The situation with which the Company is confronted in 
the instant case very strongly attracts the doctrine of Hel¬ 
vering v. Taylor, supra. 

Prior to the inception of this controversy all parties con¬ 
cerned understood that the District of Columbia tangible 
personal property tax law did not apply to the Company’s 
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tugs, scows and launches. 19 Neither by statute nor ad¬ 
ministrative ruling was the Company put on notice or given 
any reason to believe that a detailed daily schedule should 
be maintained showing the locations and movements of the 
tugs, scows, and launches during the years under review. 

Faced with this situation, the Company in 1947 spared 
no effort or expense in attempting to present the facts. The 
record in No. 9827 shows that this presentation took the 
form of elaborate charts, maps, and detailed testimony by 
the Company’s Marine Superintendent who is in charge of 
operating the equipment from Alexandria, Virginia. The 
record further shows that the Company’s presentation was 
more than fair to the District (No. 9827, Tr. 275). 

On the basis of the undisputed evidence contained in 
the record in No. 9827 the Company’s brief filed with this 
Court on that appeal stated (pp. 5-6): 

“Petitioner’s ‘problem is’ production ‘and not un¬ 
loading’ (Tr. 280). The actual time required to load a 
scow is from approximately 5 to 15 times as great— 
depending upon whether fine gravel, concrete sand, 
building sand, or tailings are being loaded—as that re¬ 
quired to unload a scow (Tr. 288, 292, 310). Petition¬ 
er’s scows, tugs, and launches have at all times been 
primarily located in Virginia and Maryland in every 
sense of the term primarily. The Board found as a 
fact and held that these instruments of water transpor¬ 
tation employed in interstate commerce spent more 
time in Virginia and Maryland than they did in the 
District of Columbia (App. 36, 43). During the entire 
period involved in this controversy, they were in Vir¬ 
ginia and Maryland more than 58% of the time and 
during 1945 and 1946, when more nearly normal opera¬ 
tions were reestablished, they were in Virginia and 
Maryland more than 66% and 71% of the time, respec¬ 
tively (Tr. 45-59, 309-311, 270-283, 293, 315, 318, Exs. 
5, 6).” 


The Company, nevertheless, paid tax without protest in accordance with 
its agreement and understanding with responsible District of Columbia tax 
officials. See Company’s Brief in No. 9827, pp. 6-7. 
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Now we find that the District’s brief is critical of the 
above percentages as allegedly being “without foundation 
in the evidence” (p. 23). Such criticism is wholly unwar¬ 
ranted. Be that as it may, however, it is entirely clear 
that the Company has fully and conclusively shown both 
(1) that the District’s assessments are incorrect and (2) 
that the District’s proposed apportionment is incorrect. 

Without either legislation or administrative ruling to 
serve as a guide, assuming that there was liability for tax— 
which is not the case— the Company cannot possibly tell 
the District tax officials how to impose the alleged toad in¬ 
volved. And even if liability existed it would not be incum¬ 
bent upon the Company to do so. Helvering v. Taylor, 
supra. 

Point VI. 

The excellently reasoned opinion of the Board under re¬ 
view on this appeal is sound. The authorities relied upon 
in the District’s brief do not cast doubt upon the correct¬ 
ness of the Board’s decision. 

The Board’s opinion could not well be improved upon. 
It is excellently reasoned and unassailable under the con¬ 
trolling authorities. The decision entered pursuant thereto 
is in exact accordance with the opinion and mandate 20 of 
this Court in No. 9827 and is correct. 

The District’s brief states that Johnson Oil Refining Co. 
v. Oklahoma, 290 U. S. 158, 78 L. Ed. 238 (1933) “furnishes 
one of the best illustrations as to the error committed by 
the Board of Tax Appeals” (p. 13) in following Queen City 
Brewing Co. v. District of Columbia, supra, and refusing 
to impose tax on an apportionment basis because, as the 
Board stated, the “statutes in force in the District of Co¬ 
lumbia during the fiscal years ended June 30, 1941, 1942, 
1943,1944 and 1945, did not provide for taxation of migra- 

20The suggestion in the District’s brief (pp. 4 and 21) that the formal 
standard language of the mandate somehow changes, modifies, or overshadows 
this Court’s opinion in No. 9827 is so far-fetched that no comment is re¬ 
quired. 
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tory personal property on an apportionment basis, and pe¬ 
titioner was not liable for any of the taxes assessed on the 
property involved in this appeal for any of said fiscal 
years.” (App. 29). 

This Court in Queen City Brewing Co. v. District of Co¬ 
lumbia, supra so completely annihilated the District’s “best 
illustration” and every vestige of sound basis for the con¬ 
tentions advanced by it on this appeal that comment by us 
would be superfluous. There, Chief Justice Groner disposed 
of the identical contentions as follows: 

“We can find nothing in Johnson Oil Co. v. Okla¬ 
homa, 290 U. S. 158, strongly relied on by the District, 
which is contrary to what we have said. * * *” 

* * * * * 

“* * * But it is a mistake to say that the Supreme Court 
reached this conclusion on the basis of any particular 
Oklahoma statute. A careful reading of the opinion 
shows that the Court was concerned only with stating 
the broad, general principle that ‘when individual items 
of rolling stock are not continuously the same but are 
constantly changing, as the nature of their use requires, 
this Court has held that a State may fix the tax by ref¬ 
erence to the average number of cars found to be habit¬ 
ually within its limits.’ .Johnson Oil Co., supra, at p. 
162. 

“At the time of the decision there were in existence 
two tax statutes in Oklahoma, one taxing all property, 
real or personal, and the other specifically taxing the 
property of sleeping car companies, freight car com¬ 
panies, car corporations or companies engaged in busi¬ 
ness in the State. The latter provided for the filing 
with the Auditor of a statement showing the aggregate 
number of miles made by cars operated by such com¬ 
panies over the several lines of railroad in the State, 
the valuation of the cars and the number required to 
show the total mileage of the cars in any year and for 
an assessment based on this finding. After the remand 
by the Supreme Court the case was disposed of in the 
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Supreme Court of the State on the basis of the average 
number of cars present on a given day at any one tax¬ 
able point, doubtless responsive to the latter section. 
But from the beginning to the end of the opinion of 
the Supreme Court of the United States there is nothing 
to even suggest that the Court considered the ques¬ 
tion of statutory interpretation.” 

So much for the Oklahoma cases—all decided many years 
prior to Chief Justice Groner’s opinion in the Queen City 
Brewing Co. case, supra ,—which are now relied upon by the 
District. 

The other cases relied upon by the District will be dealt 
with briefly as follows: 

1. Careful reading of the opinion in Marye v. Baltimore 
<& 0. R. R. Co., 127 U. S. 117, 32 L. Ed. 94 (1888) shows 
that the phrase “by apt legislation’’ had reference to stat¬ 
utory provisions for equitable apportionment. Otherwise, 
the phrase would appear to be meaningless rhetorical sur¬ 
plusage. 

2. In Pullman*s Palace Car Co. v. Pennsylvania, 141 
U. S. 18, 35 L. Ed. 613 (1891) the Supreme Court held 
that the Pennsylvania method of apportionment for capi¬ 
tal stock tax purposes, as approved under Pennsylvania 
statutes by the highest Court of that State, did not violate 
the Constitution of the United States. 

3. American Refrigerator Transit Co. v. Hall, 174 U. S. 
70, 43 L. Ed. 899 (1899) found the Colorado tax, imposed 
pursuant to its statute permitting and providing for ap¬ 
portionment, to be constitutional. 

4. Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 
194, 50 L. Ed. 150 (1905) involved Kentucky taxation im¬ 
posed on property of a Kentucky corporation under a stat¬ 
ute which did not provide for or permit apportionment. 
The Supreme Court held that the tax violated the Consti¬ 
tution and was void. 
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5. The Supreme Court held in Union Tank Line Co. v. 
Wright, 249 U. S. 275, 63 L. Ed. 602 (1919) that tax im¬ 
posed by Georgia pursuant to its statute providing for ap¬ 
portionment violated the Constitution and in the course 
of its opinion said: 

“Pullman’s Palace Car Co. v. Pennsylvania, 141 
U. S. 18, 35 L. ed. 613, 3 Inters. Com. Rep. 595,11 Sup. 
Ct. Rep. 876, relied on by defendant in error, contains 
the following passage which seems to uphold the 
Georgia rule: * The mode which the state of Pennsyl¬ 
vania adopted to ascertain the proportion of the com¬ 
pany’s property upon which it should be taxed in that 
state was by taking as a basis of assessment such pro¬ 
portion of the capital stock of the company as the num¬ 
ber of miles over which it ran cars within the state bore 
to the whole number of miles, in that and other states, 
over which its cars were run. This was a just and 
equitable method of assessment; and, if it were adopted 
by all the states through which these cars ran, the 
company would be assessed upon the whole value of 
its capital stock, and no more.’ But the point therein 
spoken of was unnecessary to determination of the 
cause; and so far as the quoted passage sanctions the 
specified rule for ascertaining values as generally ap¬ 
propriate, just, unobjectionable, and productive of con¬ 
clusive results, it must be regarded as obiter dictum, 
and we cannot now approve or follow it” 

• • • 

• • * The appraisement was not challenged as exces¬ 
sive ; if the property was taxable in Pennsylvania the 
rule adopted may have been decidedly favorable to 
the owner and the assessment a moderate one. Having 
failed to challenge amount of the assessment, the com¬ 
pany could not well complain of the rule under which 
this was fixed. In such circumstances reasonableness 
of the rule was not really in question, and what was 
said of it cannot control here where the very point is 
presented for decision.” 21 

21 The statement quoted from the Supreme Court’s opinion in Union Tank 
Line Co. v. Wright , supra, would be particularly applicable here if, contrary 
to the facts, either No. 9827 or the instant appeal involved tax imposed on 
values reported in the Company’s return, accepted by the District Assessor 
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6. In Pullman Co. v. Richardson, 261 U. S. 330, 67 L. Ed. 
682 (1923) an apportioned tax imposed by California under 
its statutes permitting and providing for apportionment 
was held to be constitutional. 

! 7. The statutory method of apportionment, permitted 
and provided for in detail by the California Code, was held 
to be constitutional in Butler Bros. v. McColgan, 315 U. S. 
501, 86 L. Ed. 991 (1942). 

8. The statutory method of apportionment, permitted 
and provided for in detail by Louisiana statutes, was held 
to be constitutional in Ott v. Mississippi Valley Barge Line 
Co., 336 U. S. 169, 93 L. Ed. 431 (1949). In the course of 
its opinion the Supreme Court said: 

“* * * Louisiana’s Attorney General states in his brief 
that the statute ‘was intended to cover and actually 
covers here, an average portion of property perma¬ 
nently within the State—and by permanently is meant 
throughout the taxing year.’ Appellees do not sug¬ 
gest an absence of any administrative or judicial rem- 
i edv in Louisiana to correct errors in the assessment. 
Cf. Hillsborough Twp. v. Cromwell, 326 U. S. 620, 90 
L. Ed. 358, 66 S. Ct. 445.” 

9. City of Cincinnati v. Commonwealth, 292 Ky. 597, 167 
S. W. 2d. 709 (1943) involved income tax imposed upon 
corporations under the Kentucky Income Tax Law pro¬ 
viding that such income tax shall be computed “upon the 
entire net income of such corporation, derived from busi¬ 
ness done, property located or sources in this State; and 
such tax is hereby annually levied for each taxable year at 
the rate of four per cent (4%) of the entire net income of 
the corporation or the portion thereof taxable within the 
State, determined as provided in this Act.” 


and paid by the Company without protest. Regardless of the fact that both 
parties have agreed and conceded that the District of Columbia statutes do not 
permit or provide for apportionment, nevertheless, neither party could now 
“challenge '* or “complain of” prior assessments that were accepted by both 
and in no way involved in No. 9827 or the instant appeal. See Company’s 
Brief in No. 9827, pp. 6-7. 
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10. In XJmon Tcmk Car Co. v. McKmght, 84 F. (2d) 421 
(CCA 7th Cir. 1936) involving taxation by Illinois the opin¬ 
ion of the Circuit Court of Appeals was rested upon the 
“decision of the Illinois Supreme Court’’ which “is a defi¬ 
nite interpretation of this statute and determines for us 
that rolling stock is taxable on the basis of daily average 
of cars within the State.” 

11. In Tamble v. Pullman Co., 207 Fed. 30 (CCA 6th Cir. 
1913) the Circuit Court of Appeals held that Pullman cars 
could not be taxed by Tennessee because, as stated in its 
opinion, the Court was “satisfied also that there was no 
Tennessee statute in existence contemplating or providing 
for any ad valorem assessment of these cars and hence it 
follows that the assessment was without the authority of 
law and was wholly void.” 

The authorities relied upon by the District support the 
Company’s position. They clearly do not cast doubt upon 
the correctness of the Board’s decision. 22 

CONCLUSION. 

The decision of the Board below is correct and in exact 
accordance with the opinion and mandate of this Court in 
No. 9827 and should be affirmed. 

Respectfully submitted, 

David R. Shelton, 

Munsey Building, 

Washington 4, D. C., 

Counsel for Respondent. 

22 The admonition of Warring v. Colpoys, 74 App. D. C. 303, 122 F. (2d) 
642 (1941) certiorari denied 314 U. S. 678, 86 L. Ed. 543 (1941) that people 
should “make their behavior conform to the” rules laid down by courts and 
legislatures is aimed in the wrong direction by the District’s brief (pp. 19-20). 
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IN THE 


United States Conzt of Appeals 

i DISTRICT OF COLUMBIA CIRCUIT 


No. 10,519. 


District op Columbia, Petitioner, 
v. 

The Smoot Sand & Gravel Corporation, Respondent. 


To: Chief Judge Stephens and Circuit Judges Edgerton, Clark, 
Miller, Prettyman, Proctor, Bazelon, Fahy, and Wash¬ 
ington. 


RESPONDENT’S PETITION FOR REHEARING 
BY FULL COURT 


STATEMENT. 

On March 28,1949, Circuit Judges Edgerton, Prettyman, 
and Proctor, as a Division of this Court, through Circuit 
Judge Prettyman, rendered the Court’s opinion in the prior 
appeal No. 9827, deciding for the company. 1 The District 
of Columbia petitioned the Supreme Court for certiorari 

l Smoot Sand # Gravel Corp. v. District of Columbia , 84 U. S. App. D. C. 
367, 174 F. (2d) 505 (1949). 
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with respect to the opinion in No. 9827 and certiorari was 
denied. Thereafter, pursuant to the opinion and mandate 
of this Court in No. 9827, the Board of Tax Appeals for the 
District of Columbia on November 30, 1949, entered its de¬ 
cision holding that the tax and penalty exacted of respon¬ 
dent for the years in controversy should be refunded in 
accordance with this Court’s opinion and mandate. From 
that decision of the Board entered pursuant to the opinion 
and mandate of this Court the District filed its petition for 
review involved in the instant appeal No. 10,519 raising the 
sole question as to whether the Board had correctly fol¬ 
lowed the mandate of this Court in No. 9827. 

' The instant second appeal No. 10,519 came on for hear¬ 
ing before a Division of this Court consisting of Circuit 
Judges Proctor, Bazelon, and Fahy on April 13,1950. Un¬ 
der date of July 24,1950, this Court, through Circuit Judge 
Fahy, rendered its second opinion deciding the case against 
respondent and reversing the Board of Tax Appeals for 
the District of Columbia. Such second opinion in the in¬ 
stant appeal No. 10,519 reversing the Board 

(1) effectually ignores and reverses this Court’s 
opinion in the prior appeal No. 9827, 

(2) provides an entirely new field of taxation for 
the District of Columbia with no enabling legislation 
by Congress, 

(3) is grounded upon a new issue that was in no 
manner raised or presented on the prior appeal and as 
to which it was admitted, agreed, conceded, and fully 
understood that such issue was in no way involved for 
decision by this Court and which was not properly be¬ 
fore this Court on the second appeal, 

(4) provides effectually that there shall be no stat¬ 
ute of limitations with respect to personal property 
taxes in the District of Columbia without the enact¬ 
ment of repealing legislation by Congress, 
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(5) fails to decide or even mention the Valuation 
Issue which the Court did not find it necessary to pass 
upon in its prior opinion, 

(6) is predicated upon a complete misunderstand¬ 
ing of both the facts and legal questions that were be¬ 
fore the Court on the prior appeal, and 

(7) results in violation of the Constitution of the 
United States by authorizing the taking of property 
without due process of law, singling respondent out for 
unfair discriminatory treatment, denial of the right to 
equal treatment, the imposition of tax without any 
legislative standards whatsoever, and the retroactive 
imposition of tax and penalties without any standards 
whatsoever, legislative or otherwise. 

In view of the foregoing and on the further grounds here¬ 
inafter stated, respondent respectfully requests that this 
Court 

(a) withdraw its opinion entered July 24, 1950, and 
the findings of fact made therein and order a rehearing 
of this case before the full Court, or 

(b) in the alternative, reverse its opinion entered 
July 24, 1950, reinstate its opinion entered March 28, 
1949, and thus affirm the decision of the Board entered 
November 30,1949. 

ITEMIZATION OF PRINCIPAL ERRORS. 

The Courts opinion on the instant appeal (No. 10,519) 
erred as follows: 

1. In overlooking the fact that its opinion on the prior 
appeal (No. 9827) found that the transportation and pro¬ 
duction facilities involved had previously “been taxed upon 
an apportionment of their value’’ by the District of Co¬ 
lumbia, thus eliminating any conceivable legal ground for 
further taxation by the District on an apportionment basis. 
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2. In overlooking the fact that the sole issue presented 
as to the basis for imposing the additional tax and penal¬ 
ties involved in No. 9827 related to taxation at full value 
and was stated on behalf of the Court by Circuit Judge 
Prettyman on that appeal as follows: 

“The question is whether the District of Columbia 
can levy its property tax upon the full value of these 
tugs and scows. For many years they have been taxed 
upon an apportionment of their value based upon use 
1 inside and use outside the District.’’ 

3. In overlooking the fact that the sole problem presented 

to the Court on the instant appeal from the Board’s deci¬ 
sion pursuant to this Court’s mandate in No. 9827 was cor¬ 
rectly stated at page 2 of the District’s brief in No. 10,519 
as follows: >. 

“This case involves the failure of the Board of Tax 
Appeals for the District of Columbia to comply with 
the mandate of this Court on petition for review in 
No. 9827 by the Company.” 

4. In holding that the instant “case need not turn on 
whether or not our mandate in” No. 9827 “has been 
obeyed,” because that is and was the only problem before 
the Court in No. 10,519. 

5. In holding and stating at the outset of its opinion in 
the instant appeal No. 10,519 that, 

“The principal question presented is whether under 
statutes applicable in the District of Columbia tugs, 
scows and launches owned by the respondent Delaware 
corporation and employed to a substantial degree in its 
business in the District may be subjected to the per¬ 
sonal property tax of the District on an apportionment 
basis. 

“The problem is before us a second time * • • ” 

because such “principal question” as to taxation on an ap¬ 
portionment basis was not before the Court at all on the 
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prior appeal No. 9827 and could not properly have been 
raised or presented on the instant second appeal which in- 
i volved solely the alleged “failure of the Board of Tax Ap¬ 
peals for the District of Columbia to comply with the man¬ 
date of this Court on” the prior appeal. 

i 6. In finding and holding that the scows, tugs, and 
launches, i.e., the transportation and production facilities 
involved, “are in a tax sense more or less permanently lo¬ 
cated in the District though not always here in the same 
! sense as real estate” when the record undeniably shows: 

(a) that for a period of more than nine months end¬ 
ing in June of 1940 the principal portion of the facili¬ 
ties were out of the District more than 97% of the time, 
having been in the District less than a combined total 
of one week of the entire period of more than nine 
months, 2 

! (b) that in the normal course of its business respon¬ 

dent has always carried on a large and long established 
i “down river” business in Virginia and Maryland re- 
i quiring its facilities to be used on the lower Potomac, 
Patuxent, Rappahanock, and Great Wicomico Rivers 
\ at distances ranging up to more than 182 miles from 
Washington, 3 

(c) that respondent’s sand and gravel deposits are 
located in Virginia and Maryland at distances from 
Washington ranging from 9 J /2 miles to 51 miles and 

i wholly control, require, and fix the primary location of 
the facilities at the deposits in Virginia and Mary¬ 
land, 4 

(d) that production from respondent’s deposits with 
i the facilities is always wholly within Virginia or Mary¬ 
land, transportation with the facilities is often wholly 

3 See company’s brief in No. 9827, p. 5. 
i 3 See company’s brief in No. 9827, p. 4 and App. 26. 

i 4 See company’s brief in No. 9827, p. 4 and App. 25. 
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within Maryland and Virginia without in any way 
touching upon District of Columbia waters, and pro¬ 
duction from its deposits and deliveries to the District 
are ahvays such as to involve production—which takes 
5 to 15 times longer than unloading—in Virginia or 
Maryland and transportation in one or both states, 5 

(e) that the Board of Tax Appeals for the District 
of Columbia found and held that the facilities spent 
more time “outside of the District of Columbia boun¬ 
daries than within them ,, , 6 

(f) that this Court in its prior opinion in No. 9827 
found that the facilities “spend more time out of the 
District than in the District”, 

(g) that the Registered Home Port of the facilities 
is Alexandria, Virginia, and that respondent under¬ 
stands the facilities have been fully taxed by Virginia 
just as though they had never departed from Virginia, 7 

(h) that direction and control of the facilities have 
at all times been carried on primarily from Alexan¬ 
dria, Virginia, 8 

(i) that on a very conservative basis, during the en¬ 
tire period involved the facilities were in Virginia and 
Maryland more than 58% of the time and during 1945 
and 1946 when more nearly normal—but still far from 
normal—peacetime operations were reestablished they 
were in Virginia and Maryland more than 66% and 
71% of the time, respectively, 9 and 

(j) that the record clearly shows —and the District’s 
own evidence fully corroborates —that the facilities are 

5 See company’s brief in No. 9827, p. 4. 

« See company’s brief in No. 9827, App. 36 and 43. 

T See company’s brief in No. 9827, p. 6. 

8 See company’s brief in No. 9827, p. 3. 

1 »See company’s brief in No. 9827, p. 6. If the issue of apportionment had 

been raised before the Board and litigated, it is believed that the facts would 
have shown that normally the facilities are in Virginia and Maryland to a 
greater extent than is shown to be the case for 1946. 
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primarily “located outside of Washington, D. C.,” at 
“various locations in the States of Virginia and Mary¬ 
land” and also shows the construction of such facilities 
in Virginia, Maryland, and elsewhere outside the Dis¬ 
trict of Columbia. 10 


7. In failing to recognize that while the beer containers 
involved in Queen City Brewing Co. v. District of Colum¬ 
bia, 134 F. (2d) 44 (1943), certiorari denied 319 U. S. 767, 
87 L. Ed. 1716 (1943), were in the District “only a few 
days at a time,” the tugs, scows, and launches here in¬ 
volved were in the District only a few hours at a time . u 

8. In stating that “There was no special statute in 
Oklahoma authorizing the tax sustained as constitutional 
in Johnson Oil Refining Co. v. Oklahoma,” 290 U. S. 158, 
78 L. Ed. 238 (1933), and failing to recognize that on the 
identical point this Court in Queen City Brewing Co. v. 
District of Columbia, supra, decided by Chief Justice 
Groner, Justice Miller, and Justice Vinson, stated: 

“We can find nothing in Johnson Oil Co. v. Okla¬ 
homa, 290 U. S. 158, strongly relied on by the District, 
which is contrary to what we have said. • * * 

• ##••**•* 

“At the time of the decision there were in existence 
two tax statutes in Oklahoma, one taxing all property, 
real or personal, and the other specifically taxing the 
property of sleeping car companies, freight car com¬ 
panies, car corporations or companies engaged in busi¬ 
ness in the State. The latter provided for the filing 


10 See company’s brief in No. 9827, p. 8. Until September, 1927, the busi¬ 
ness of this taxpayer was carried on by a Virginia corporation and since that 
time has been conducted by the Delaware corporation here involved; direction 
and control of both production and transportation have at all times been car¬ 
ried on primarily from Virginia; production at its deposits in Virginia and 
Maryland fix and control the primary location of the facilities, such production 
being the company’s “problem” inasmuch as unloading requires less than 
7% to 20% of the time required for production; and the facilities here involved 
are essential and integral parts of the machinery required in the production 
and processing of material in Virginia and Maryland. See company’s brief 
in No. 9827, pp. 2-6. 

11 See eompany’s brief in No. 9827, App. 62. 
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with the Auditor of a statement showing the aggregate 
number of miles made by cars operated by such com¬ 
panies over the several lines of railroad in the State, 
the valuation of the cars and the number required to 
show the total mileage of the cars in any year and for 
an assessment based on this finding. After the remand 
by the Supreme Court the case was disposed of in the 
Supreme Court of the State on the basis of the average 
number of cars present on a given day at any one tax¬ 
able point, doubtless responsive to the latter section. 
But from the beginning to the end of the opinion of 
the Supreme Court of the United States there is noth¬ 
ing to even suggest that the Court considered the ques¬ 
tion of statutory interpretation.’’ 

9. In stating that “In the Brewing Company case, on the 
contrary, there was no situs to support a District tax” 
when a correct statement of the rationale of that case is: 

In the Brewing Company case there was no situs to 
support a District tax at full value and there was no 
statute imposing an apportioned tax, 

this Court having expressly stated that the beer containers 
could be taxed only if “legislation to reach them had” been 
enacted to include “a definite and fair method of ‘average’ 
assessment,” i.e., an apportioned tax and having further 
stated that “it is unthinkable that had Congress intended 
to bring the character of property we are concerned with 
here within the purview of local taxation it would not have 
passed adequate laws to this end.” 

10. In stating that personal property “tax has not been 
paid in Maryland,” apparently without recognition of the 
fact that the State Tax Commission of Maryland, after full 
and complete hearing, held that the facilities were not tax¬ 
able under the Maryland law because not permanently lo¬ 
cated within the state. 12 

' 11. In stating “that taxes are levied on the equipment in 

Virginia on the basis of an assessment of approximately 

13See company’s brief in No. 9827, p. 53. 
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30% of its value” without recognition of the fact that it is 
respondent’s understanding that Virginia has imposed the 
full weight of its personal property tax against the facilities 
just as though they had never departed from Virginia. 13 

12. In relying upon 47 D. C. Code, sec. 1207 (1940) im¬ 
posing tax on “vessels, ships, boats,” and other vehicles 
without determining whether—since the instant appeal is 
being treated by the Court as a de novo proceeding—47 
D. C. Code, sec. 1212 (1940) expressly provides a full and 
complete exemption applicable here with respect to “any 
vessel, ship, or boat” which “has been assessed for tax¬ 
ation and the taxes paid elsewhere.” 

13. In relying upon the construction of state statutes 
without recognizing (a) that state legislatures generally 
impose tax to the full extent of the states’ constitutional 
power to tax, (b) that just the opposite is true of tax legis¬ 
lation enacted for the District of Columbia by the repre¬ 
sentatives of the states in Congress (Queen City Brewing 
Co. v. District of Columbia, supra), and (c) that the legis¬ 
lative history of the statute involved in the instant proceed¬ 
ing shows that Congress intended to cover only property 
“taken out of the taxable wealth of the” states (Congres¬ 
sional Record, 57th Congress, p. 4951). 

13 See No. 9827, Tr. 354, 363, and 364. It should be borne in mind that in 
this Court’8 first opinion the Valuation Issue was in no way passed upon or 
even mentioned. The same is true of the Court’s second opinion, except for 
its finding “that taxes are levied on the equipment in Virginia on the basis 
of an assessment of approximately 30% of its value.” On that basis it will be 
noted that the District’s assessments complained of on the prior appeal No. 
9827 are 

for 1941 approximately 6% times the value of the equipment, 

for 1942 appoximately 6 times its value, 

for 1943 approximately 5 times its value, 

for 1944 approximately 4% times its value, and 

for 1945 approximately 4 times its value. 

On the same basis it will be noted that the District’s proposed plan for alleged 
fair and equitable apportionment calls for assessments 

for 1941 approximately 11 times the value of the equipment, 

for 1942 approximately 10 times its value, 

for 1943 approximately 9 times its value, 

for 1944 approximately 8 times its value, and 

for 1945 approximately 7% times its value. 

See Company’s brief in No. 10,519, p. 11, and No. 9827, Tr. 363. 
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14. In failing to recognize that no issue with respect to 
apportionment was ever litigated on the prior appeal and 

(a) that the District expressly agreed, admitted, and 
conceded in writing that no such issue was in any way 
involved and in its briefs so advised the Board, this 
Court, and the Supreme Court, 14 

(b) that respondent fully understood that no issue 
as to apportionment was involved and in its brief so 
advised this Court, 15 and 

(c) that in the course of the hearing before the 
1 Board upon the mandate in No. 9827, counsel for the 

District fully reaffirmed that no issue as to apportion¬ 
ment had ever been involved as follows: 

“Mr. Updegraff: • • • Now it is true, we have 
said all along and we say now, that the District stat¬ 
ute does not provide for any apportionment basis. 
We have consistently argued all the way up to the 
Supreme Court that the statute requires the tax to 
be imposed upon the full and true value • • • .” 

15. In stating that the District of Columbia personal 
property tax statute involved “should not be construed 
paradoxically not to include these vessels” 

(a) although the statute has been uniformly con¬ 
strued for nearly half a century not to include any 
other instrument of interstate commerce on an appor¬ 
tionment basis, and 

(b) although the real paradox relates to why this 
Court should on the second appeal entertain an issue 
conceded and not raised by the District of Columbia 
on the prior appeal and impose additional tax on an 
apportionment basis as to which the District expressly 
agreed, admitted, and conceded in writing that it was 
not entitled on the prior appeal and undeniably main- 

n See company’s brief in No. 10,519, pp. 8-10, 12, 30, and 31. 
is See company’s brief in No. 9827, p. 6. 
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tained that position before the Board, this Court, and 
the Supreme Court. 10 

16. In holding “that the enactment by Congress of spe¬ 
cial and detailed legislation for the taxation of railroad 
locomotives and rolling stock which is in the District of 
Columbia part of the time” does not “negative a construc¬ 
tion of the general taxing statutes which would permit an 
apportioned tax on personal property not included in such 
separate legislation” 

(a) although admittedly the Court rejects any sug¬ 
gestion of “a legal distinction * * * between railroad 
cars and land vehicles, on the one hand, and on the 
other, ships or vessels engaged in interstate commerce 
but having a home port,” 

(b) although admittedly neither “the special treat¬ 
ment by Congress of the problem of railroad equip¬ 
ment, nor * * * the special legislation applicable to 
motor vehicles, which are taxed according to the num¬ 
ber of months they have a situs in the District,” recog¬ 
nized by the Court on the second appeal as existing, 
is applicable to respondent’s water transportation fa¬ 
cilities on an equitable or any other basis, 

(c) although it must be admitted that the legislation 
providing fair and equitable apportionment for rail¬ 
roads in the District was enacted by Congress in 1945 
on the basis of the definite assurance of the District 
of Columbia Commissioners that it was not believed 
that the District had authority to impose any such ap¬ 
portioned tax without such special legislation, and 

(d) although it must be admitted that in 1945 Con¬ 
gress agreed with the Commissioners and enacted the 
special legislation providing for taxation of railroad 
equipment on the basis of fair and equitable apportion- 


16 See note 14, supra. 
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i ment with the clear and definite understanding that no 
apportioned tax could be imposed without such legis¬ 
lation. 17 

17. In relying upon the Supreme Court’s opinion in Ott 
v. Mississippi Valley Barge Line Co., 336 U. S. 169, 93 L. 
Ed. 431 (1949), without recognizing that in the Ott case 
Mr. Justice Douglas expressly pointed out the understand¬ 
ing of the Supreme Court that the Louisiana statute “was 
intended to cover and actually covers here, an average por¬ 
tion of the property permanently within the state—and by 
permanently is meant throughout the taxing year,” and, 
accordingly, further pointed out that there was no sugges¬ 
tion of “an absence of any administrative or judicial rem¬ 
edy in Louisiana to correct errors in the assessment. Cf. 
Hillsborough Twp. v. Cromwell, 326 U. S. 620, 90 L. Ed. 358, 
66 S. Ct. 445.” 

i 18. In holding that the statute of limitations provided by 
47 D. C. Code, sec. 1408 (1940) does not bar additional as¬ 
sessments for the years 1941 to 1945 on the alleged ground 
that in the case of an “incorrect return, whether in good 
faith or otherwise, the tax may be assessed at any time,” 
which necessarily means that there is no statute of limita¬ 
tions in the Ditsrict of Columbia, and in holding 

(a) that the filing of the returns involved by respon¬ 
dent in exact accordance with its agreement with re¬ 
sponsible District of Columbia officials and on the basis 
of complete and full disclosure and knowledge, affords 
respondent no protection, 18 and 

(b) that the filing of further returns now on any 
basis agreed upon with the District of Columbia would 
afford no protection in the event that basis is later 
questioned and determined to be “incorrect.” 

17 See company *a brief in No. 9827, pp. 27-28. 

18 See company ’a brief in No. 9827, pp. 33-34, and the company’s reply brief 
in No. 9827, pp. 34-35. 
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19. In failing to decide the Valuation Issue or to explain 
what disposition is to be made thereof, the Court on the 
prior appeal having found it unnecessary to pass upon 
such Valuation Issue just as it found it unnecessary to pass 
upon the State of Limitations Issue. 19 

20. In failing to recognize and hold that the sole and only 
reason the Court did not find it necessary to deal with or 
even mention the Valuation and Statute of Limitations 
Issues on the prior appeal was that its opinion in No. 9827 
was final and intended to put an end to this litigation and 
that such should properly have been the holding of this 
Court on the instant appeal No. 10,519. 

21. In holding and directing that respondent now “ should 
be afforded another opportunity to submit a plan for con¬ 
sideration* ’ as to a method of apportionment and that the 
District should later on ‘ ‘formulate its plan” for taxation 
on the basis of apportionment to be retroactively binding 
on respondent for years beginning in July 1940 because 

(a) such action on the part of respondent might now 
and hereafter be construed as lending a color of legal¬ 
ity to the wholly illegal exactions imposed against it 
without any plan or color of right in the past and 

(b) the District of Columbia has already made it 
plain that its plan for an alleged fair and equitable 
method of apportionment calls for a tax on an assess¬ 
ment at 100% of greatly exaggerated full value plus 
a tax on an additional assessment of 73% added write¬ 
up of the greatly exaggerated value over and above 
100%, i.e.y the District’s plan for granting fair and 
equitable apportionment to the respondent is to in¬ 
crease the assessment from 100% of exaggerated full 
value to 173% of such exaggerated full value! 20 

18 The Coart’s failure in its second opinion to deal with the very serious 
Valuation Issue is wholly inexplicable. See footnote 13, supra . 

20 For details as to the District’s shockingly unfair plan see the company’s 
brief in No. 10,519, pp. 11 and 21. 
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21. In effectually ignoring and reversing its unanimous 
opinion rendered March 28, 1949, in the prior appeal No. 
9827 on the District’s petition for review of a decision of 
the Board following this Court’s mandate, such reversal 
being on the basis of an issue which was never in any man¬ 
ner before the Court on the prior appeal and which clearly 
is not properly before the Court on the instant appeal. 

22. In approving violations of the Constitution of the 
United States by placing such a construction on the appli¬ 
cable statutes as to authorize the taking of property with¬ 
out due process of law, singling respondent out for unfair 
discriminatory treatment, denial of the right to equal treat¬ 
ment, the imposition of tax without any legislative stand¬ 
ards pursuant to which respondents legal obligation may 
be determined, and the retroactive imposition of tax and 
penalties without any standards whatsoever, legislative 
or otherwise. 


DISCUSSION. 

The opinion in the instant second appeal No. 10,519 is 
so completely unsound and wholly wrong that argument 
with respect thereto is extremely difficult. 

Obviously, in our presentation of the case on the second 
appeal we utterly failed in our plain duty to inform the 
Court as to the factual and legal situation involved. As a 
result, the second opinion reverses the Court’s prior opin¬ 
ion on the basis of (a) non-existent facts, (b) a new issue 
that was not before the Court at all on the prior appeal and 
not properly before it on the second appeal, (c) principles 
that usurp the exclusive power of Congress to enact tax 
legislation for the District of Columbia, and (d) a construc¬ 
tion that would, if sustained, manifestly render the appli¬ 
cable statute unconstitutional. 
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POINT I. The facts show that there is no scintilla 
of basis for the Court’s conclusion in its second opinion 
that the transportation and production facilities in¬ 
volved “are in a tax sense more or less permanently 
located in the District though not always here in the 
same sense as real estate.” 

In order that the Court may now be given an understand¬ 
ing of the basic facts of record, they are briefly stated as fol¬ 
lows: 

Respondent was incorporated under the laws of the State 
of Delaware in September 1927 and has at all times paid the 
franchise tax imposed by Delaware and maintained its prin¬ 
cipal office in that State at 7 West 10th Street, Wilmington, 
Delaware, where it conducts corporate meetings (Tr. 384, 
381, App. 23). 21 It is engaged in the business of producing, 
transporting, and selling sand and gravel (Tr. 327, 328, 384, 
385, 419, App. 23). From 1922 until September 1927 the 
business was carried on by a Virginia corporation known as 
The Smoot Sand & Gravel Corporation of Virginia (Tr. 
327, App. 27-33). Prior to 1922 the business was operated 
as a sole proprietorship (Tr. 327). 

Production of sand and gravel is carried on by respon¬ 
dent in Virginia and Maryland (Tr. 255-261, 358, 359, 384, 
385, 420, Ex. 1). The scows, tugs, and launches involved in 
this controversy are essential and integral parts of the ma¬ 
chinery required in the production and processing of ma¬ 
terial in Virginia and Maryland (Tr. 248-250). 

Transportation of sand and gravel is carried on from the 
points of production in Virginia or Maryland to any point 
or points on the Potomac River and its tributaries and the 
Chesapeake Bay and its tributary system of waterways in 
accordance with the requirements of respondent’s custom¬ 
ers (Tr. 247, 324, Exs. 1, 2, App. 26). Only 11 miles of this 
system of waterways, maintained by the United States, 
open to the commerce of the World and extending for hun- 

21 All record citations are to the prior appeal No. 9827 unless otherwise 
indicated. 
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dreds of miles, touch upon the District of Columbia (Exs. 

1 & 2 ). 

Direction and control of both production and transpor¬ 
tation have at all times been carried on primarily from the 
State of Virginia, such direction and control being directed 
principally from Alexandria, Virginia, the Registered 
Home Port of respondent’s facilities (Tr. 248, 384, 385, 420, 
Exs. 7-14). The Marine Superintendent in charge of all 
production and transportation for respondent and the other 
men in its Production and Transportation Department sel¬ 
dom come into respondent’s Washington office and then only 
for a few minutes at a time (Tr. 248, 384, 385, 419). 

Respondent does not own any deposits of sand and gravel 
in the District of Columbia and under regulations of the 
War Department could not dredge material from them if it 
did own such deposits (Tr. 358, 359, 370). Sand and gravel 
deposits owned by respondent are located at 13 points along 
the shores of the Potomac River or its tributaries in Vir¬ 
ginia and Maryland, six being in Virginia and seven in 
Maryland and their distances below Washington ranging 
from 9 Y> miles to 51 miles (Tr. 255-261, Ex. 1). 

Both production and transportation are often wholly 
within the State of Virginia, often wholly within the State 
of Maryland, and often wholly within the States of Virginia 
and Maryland without in any way touching upon District 
of Columbia waters (Tr. 255-261, Exs. 1, 2, App. 26). No 
production from respondent’s deposits and deliveries to the 
District of Columbia were ever wholly within the District 
of Columbia, inasmuch as such deliveries always involved 
production in Virginia or Maryland and transportation in 
one or both states (Tr. 255-261, Exs. 1, 2). 

Sales of sand and gravel were made principally in the 
District of Columbia, Maryland, and Virginia (Tr. 384). 
However, sales were also made in Delaware, New York, 
and other states (Tr. 384). 
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In the normal course of its business, respondent has car¬ 
ried on a large and long established ** down river” business 
in addition to that in nearby Virginia, Maryland, and the 
District of Columbia (Tr. 293-294, 297, 362, Exs. 1, 2, 4, 
App. 26). All deliveries of sand and gravel were made 
from the points of production in Virginia or Maryland with 
respondent’s own tugs and scows (Tr. 264, 265, 311). Since 
1935 the principal down river deliveries on the Chesapeake 
Bay and its tributary system of waterways, such as the 
lower Potomac, Patuxent, the Rappahannock, and the Great 
Wicomico Rivers have been to 22 places in Virginia and 10 
places in Maryland at distances from Washington as far 
as 182^ miles (Tr. 247, 324, Exs. 1, 2, 4, App. 26). 

Transportation of material from its deposits in Virginia 
and Maryland to be used in the construction of the Poto¬ 
mac River Bridge, 61 Miles below Washington, affords an 
illustration of a typical down river delivery (Tr. 265-270, 
App. 26, Ex. 4). 

Deliveries to the Potomac River bridge were made dur¬ 
ing the period from September 8, 1939, through June 14, 
1940, and required all of respondent’s steel scows and much 
of its remaining transportation facilities. Thus, such facili¬ 
ties were in the District of Columbia less than 3% of the 
time, having come into the District for less than a total 
of one week during the entire nine-month period immedi¬ 
ately preceding July 1, 1940, i. e., the first taxable period 
involved in this proceeding (Tr. 265-270, 297, 310, App. 26, 
Exs. 4, 5). 

Respondent’s “problem is” production “and not unload¬ 
ing” (Tr. 280). The actual time required to load a scow 
is from approximately 5 to 15 times as great—depending 
upon whether fine gravel, concrete sand, building sand, or 
tailings are being loaded—as that required to unload a 
scow (Tr. 288, 292, 310). 

Respondent’s scows, tugs, and launches have at all times 
been primarily located in Virginia and Maryland in every 
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sense of the term primarily. The Board found as a fact 
and held that these instruments of production in Virginia 
and Maryland and of water transportation employed in 
interstate commerce spent more time in Virginia and Mary¬ 
land than they did in the District of Columbia (App. 36,43). 
This Court found as a fact in its prior opinion that the 
scows, tugs, and launches “spend more time out of the Dis¬ 
trict than in the District.” During the entire period in¬ 
volved in this controversy, they were in Virginia and Mary¬ 
land more than 58% of the time and during 1945 and 1946 
when more nearly normal operations were reestablished, 
they were in Virginia and Maryland more than 66% and 
71% of the time, respectively (Tr. 54-59, 309-311, 270-283, 
293, 315, 318, Exs. 5, 6). 

i During all of the years involved the equipment in ques¬ 
tion has been assessed for tangible personal property taxa- 
tipn by the Virginia taxing authorities at its Registered 
Home Port of Alexandria, Virginia, and the tax so assessed 
has always been paid (Tr. 354, 363, 364, App. 30). The 
daily average number of respondent’s scows entering or 
berthed at the Port of Alexandria ranged from a maximum 
of 31 to a minimum of 2 during the years involved (Exs. 
5, 41, Tr. 274, 277, 324, 364). The Virginia taxing authori¬ 
ties examined the scows for the purpose of increasing the 
assessments and it has always been respondent’s under¬ 
standing that the scows, along with its other items of float¬ 
ing equipment, were included in the assessment of tax paid 
each year to the State of Virginia (Tr. 354, 363, 364, 
App. 30). 

The District’s own evidence (App. 85) expressly shows 
that “The tangible property of The Smoot Sand & Gravel 
Corporation” involved in this proceeding was “located 
outside of Washington, D. C.,” at “various locations in the 
States of Virginia and Maryland” (Tr. 569-623). The Dis¬ 
trict’s own evidence further expressly shows (a) the con¬ 
struction of respondent’s transportation facilities in Vir- 
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ginia, Maryland, and elsewhere outside the District of Co¬ 
lumbia, (b) respondent’s production of all material from 
“extensive sand and gravel deposits in the States of Mary¬ 
land and Virginia,” (c) respondent’s stock piling of ap¬ 
proximately one quarter million cubic yards of material 
outside the District of Columbia after production in Vir¬ 
ginia and Maryland, (d) respondent’s unloading facilities 
at Occoquan, Virginia, and Alexandria, Virginia, and (e) 
additional equipment owned by the respondent at other 
places along the Potomac River in Virginia and Maryland 
(App. 83-95, Tr. 568, 623). 22 

Clearly, THE SECOND OPINION’S STATEMENT 
that the transportation and production facilities involved 
“are in a tax sense more or less permanently located in the 
District though not always here in the same sense as real 
estate” should be corrected to read: 

THE TRANSPORTATION AND PRODUCTION FA¬ 
CILITIES INVOLVED ARE IN A TAX SENSE 
MORE OR LESS PERMANENTLY LOCATED IN 
VIRGINIA AND MARYLAND THOUGH NOT AL¬ 
WAYS THERE IN THE SAME SENSE AS REAL 
ESTATE. 

POINT II. The sole issue as to the basis for taxation 
presented on the prior appeal was whether there could 
be taxation at full value or not at all. No issue as to 
apportionment was raised or presented on that appeal. 
On the contrary, the District repeatedly agreed, 
admitted, and conceded before the Board, before this 
Court, and certified to the Supreme Court that it was 
not contending for any right to impose an apportioned 
tax. There is no doubt about this and the District over 
and over again so agreed, admitted, and conceded 
This Court on the prior appeal clearly understood that 
no apportionment issue was involved. 


23 The District is bound by and cannot properly be allowed to deny its own 
evidence fully and accuatcly corroborating the primary location of the tugs, 
scows, and launches outside the boundaries of the District of Columbia in 
Virginia and Maryland. The controlling rule has heretofore been followed by 
thin Court. See company’s brief in No. 9827, App. 87-9L 
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See below. 

POINT III. Congress has not imposed the District 
of Columbia tangible personal property tax against 
respondent’s tugs, scows, and launches on the basis of 
apportionment. Consideration of legislative history, 
administrative construction, judicial interpretation, 
and reaffirmation by Congress as late as 1945 leaves no 
room for uncertainty on this score. 

See below. 

POINT IV. This Court erred in entertaining the 

I newly raised apportionment issue on the second appeal 

i and erred in reversing its opinion on the prior appeal 
because, first, such new issue is without merit and, 
second, such new issue was not properly before the 
Court. 

Points II, III, and IV are factually and legally accurate. 
This is true with such absolute certainty that lengthy dis¬ 
cussion is not necessary. No amount of argument or denial 
can add to or detract from their accuracy. Consequently, 
each will be dealt with briefly. 

POINT n. 

Circuit Judge Prettyman’s statement of the sole issue 
as to the basis for taxation presented on the prior appeal 
is: “The question is whether the District of Columbia can 
levy its property tax upon the full value of these tugs and 
scows.” 

That Circuit Judge Prettyman correctly stated the issue 
is conclusively shown by the following: 

1. The District’s brief filed with this Court on the prior 
appeal No. 9827 at page 26 states—just as the District had 
admitted, agreed, and conceded all along in the proceed¬ 
ing—that apportionment “has no basis in the District law 
or applicable decisions.” 

2. The District certified to the Supreme Court in support 
of its petition for certiorari with respect to the opinion in 
the prior appeal that the applicable District of Columbia 
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statutes “do not permit taxation of vessels and boats on a 
basis of apportionment of value’’ and also certified to the 
Supreme Court that “Congress has not declared any such 
rule of apportionment.” 

3. Upon the hearing before the Board on the opinion and 
mandate of this Court in the prior appeal No. 9827, counsel 
for the District stated: 

“Mr. Updegraff: • • * Now it is true, we have said 
all along and we say now, that the District statute does 
not provide for any apportionment basis. We have 
consistently argued all the way up to the Supreme 
Court that the statute requires the tax to be imposed 
upon the full and true value • * 

4. The company’s brief (p. 6) filed with this Court on 
the prior appeal No. 9827 advised the Court that the Dis¬ 
trict had expressly conceded that no apportionment issue 
was involved as follows: 

“By administrative construction the respondent has 
always recognized that the District of Columbia tangi¬ 
ble personal property tax law does not provide for 
taxation of the equipment involved on the basis of 
apportionment and has expressly conceded in this case 
that the ‘District tax statutes involved do not provide 
for apportionment’ (Tr. 185). * * *” 

5. The District’s brief filed with this Court in reply to 
respondent’s brief on the prior appeal fully concurred that 
apportionment with respect to the tugs, scows, and launches 
“has no basis in the District law or applicable decisions” 
and urged taxation at full value without any qualification 
whatsoever. 

No issue as to apportionment was in any manner raised 
or presented on the prior appeal. There is no doubt about 
this fact and it is so clear that it is beyond the realm of 
argument or denial. 

The Division of the Court that heard the second appeal 
will doubtless recall that with respect to the newly raised 
apportionment issue counsel for the District flatly took 
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the position that in order to render a decision favorable to 
the District on the new issue Queen City Brewing Co. v. 
District of Columbia, supra, would have to be reversed. 
Previously, there had never been the slightest suggestion 
that the Queen City case must be reversed for the simple 
reason that the District had on the prior appeal advanced 
solely the issue as to taxation at full value, primarily on 
the basis of a “commercial domicile” allegedly giving suffi¬ 
cient situs for taxation at full value regardless of the loca¬ 
tion of the facilities. The District’s position to the effect 
that it mattered not whether the facilities in question ever 
entered or in any manner touched upon District of Colum¬ 
bia territory and showing clearly that no possible appor¬ 
tionment issue was even remotely involved can be no better 
illustrated than by giving two examples from the record of 
the original trial as follows: 

1. At the original trial of this case counsel for the District 
insisted as follows: 

“Mr. Updegraff: If your Honor please, I feel that 
this map showing the various locations outside the 
District of Columbia and where the Petitioner has 
sand and gravel deposits, is entirely immaterial. 
Whether this floating equipment goes to and from the 
District, or stays there makes no difference. There¬ 
fore, I think the map is immaterial and protest the 
preceding testimony as immaterial.” (Tr. 261-262). 

2. At the original trial, also, the Board concurred in the 
position of counsel for the District and took the view that 
insofar as the location of respondent’s deposits outside of 
the District of Columbia was concerned “it does not make 
any difference whether it is five miles or fifty.” (Tr. 255). 

i There is no misunderstanding here. The newly raised 
apportionment issue is an obvious after thought which came 
into being following the denial of certiorari by the Supreme 
Court with respect to the opinion of this Court on the prior 
appeal. 
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When does litigation end? 

Are we now free to raise an issue that may have been 
overlooked or that we decided not to raise and present on 
the prior appeal? 

Will both parties be free to raise new issues when the 
second mandate of this Court is issued? 

These questions are seriously asked in all earnestness and 
sincerity. We respectfully submit that if the opinion of 
this Court on the second appeal affords the answers, there 
has been a revolutionary change in our judicial procedure 
in this country of such a startling nature that it was never 
heretofore dreamed of. 


POINT III. 

It is a plain, simple, undeniable fact that Congress has 
not imposed the District of Columbia tangible personal 
property tax against respondent’s tugs, scows, and launches 
on the basis of apportionment. This is confirmed by the 
explicit terms of the law and by the Congressional Record, 23 
by letter dated July 17, 1945, from the President of the 
Board of Commissioners for the District of Columbia to the 
Chairman of the Senate Committee on the District of Co¬ 
lumbia, 24 by Congress in 1945 when it enacted a special 
statute taxing railway equipment on an apportionment basis 
because it was deemed necessary to grant such “specific 
statutory authority” in order to impose such apportioned 
tax, 25 by the President of the United States when he ap¬ 
proved the special apportionment statute taxing railway 
equipment which theretofore could not be taxed on any 
basis, 26 and by this Court in Queen City Brewing Co. v. 
District of Columbia , supra. 

It is highly instructive to note that even with the special 
apportionment statute enacted in 1945 no tax was imposed 

23See Congressional Record, 57th Congress, p. 4896, et seq., and company’s 
brief in No. 9827, pp. 24-28. 

24 See company’s brief in No. 9827, p. 27. 

26 See company’s brief in No. 9827, p. 27. 

26See company’s brief in No. 9827, p. 27. 
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on railway transportation facilities—legally identical in all 
respects with respondent’s water transportation facili¬ 
ties—until 1947. Pennsylvania Railroad Co. v. District o,f 
Columbia (D. C. B. T. A., Docket No. 1024, Opinion No. 656, 
August 18, 1947) Prentice-Hall State & Local Tax Service 
for the District of Columbia par. 50,006. The opinion in 
the Pennsylvania Railroad Co. case reads, in part, as fol¬ 
lows: 


“The question in this case is whether the Act of 
December 15, 1945 (59 Stat. ch. 579; D. C. Code Supp. 
V, sec. 47-1215) applies to the fiscal year 1946, or only 
to years subsequent thereto. 

“The law specifies a method for taxation of the roll¬ 
ing stock of railroads which is not primarily located 
in the District of Columbia but is operated therein. 
Prior to the enactment of this law, such property had 
not been subject to taxation in the District. Queen 
City Brewing Co. v. District of Columbia, 77 U.S. App. 
D.C. 213, 134 F. 2d 44. 

• •••••••• 

“Furthermore, in cases such as this, where the prop¬ 
erty sought to be taxed was not taxable prior to the 
passage of the statute, Queen City Brewing Co. v. 
District of Columbia, 77 U. S. App. D. C. 213, 134 F. 
2d 44, to give the statute a retrospective interpretation 
would, at least, raise doubts as to its constitutionality, 
First National Bank of Covington v. Covington, 103 
F. 523, aff’d 198 U. S. 100; Nichols v. Coolidge, 274 
U. S. 531; Blodgett v. Holden, 275 U. S. 142, 147; 
Untermyer v. Anderson, 276 U. S. 440; cf. Common¬ 
wealth v. Citizens National Bank, 117 Ky. 946, 947, 
quoted in Citizens National Bank v. Kentucky, 217 
U. S. 443, 452. Under the rule hereinbefore stated, this 
should be avoided if possible. 

“Unless the contrary plainly appears, a statute op¬ 
erates prospectively only and ought not to be construed 
to operate retrospectively in the absence of clear, 
strong and imperative language demanding it, and if a 
double sense is possible, that which rejects retroactive 
operation must be selected, Gould v. Gould, 245 U. S. 
151,153; Hassett v. Welch, 303 U. S. 314; Neild v. Dis¬ 
trict of Columbia, 71 App. D. C. 306, 314,110 F. 2d 246. 
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“Upon consideration of all of the foregoing factors, 
it is believed that the proper construction and appli¬ 
cation of the Act requires that it be held that the tax 
thereby imposed is not effective for any fiscal year 
prior to 1947, and decision will be entered for the peti¬ 
tioner.” 

The District did not attempt to tax the railway facilities 
prior to 1946 and accepted the foregoing opinion as correct. 

BY WHAT PRINCIPLES ARE RESPONDENT’S 
WATER TRANSPORTATION FACILITIES TO BE 
TAXED ON AN APPORTIONMENT BASIS FROM 
JULY 1940 WITHOUT ANY STATUTORY AUTHORI¬ 
ZATION WHATSOEVER AND RAILWAY TRANS¬ 
PORTATION FACILITIES TO BE TREATED AS 
WHOLLY FREE OF SUCH TAX PRIOR TO 1947? 

POINT IV. 

This Court clearly erred in entertaining the newly raised 
apportionment issue on the second appeal upon which it 
reversed its opinion on the prior appeal because, first, the 
new issue is without merit and, second, the new issue was 
not properly before the Court. 

The complete lack of merit with respect to the newly 
raised apportionment issue has been fully shown. 

With equal certainty, the newly raised apportionment 
issue was not properly before this Court. For this Court 
to reach a contrary holding would be in direct conflict with 
the rule laid down by the Supreme Court of the United 
States in Tucker v. Alexander, 275 U. S. 228, 72 L. Ed. 253 
(1927). 

The rule enunciated in Tucker v. Alexander, supra, that 
the Circuit Courts of Appeals may not properly pass upon 
an issue not litigated below is of general application. See 
Queck-Berner v. Macy, 240 N. Y. 341, 148 N. E. 543 (1925); 
Brown v. Aitken, 90 Vt. 569, 99 A. 265 (1916); Renton In¬ 
vestment Co. v. Commissioner, 131 F. (2d) 330, 30 A.F.T.R. 
280 (CCA 3rd Cir. 1942), and also respondent’s brief in 
No. 10,519, pages 23-25. 
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POINT V. Are respondent’s tugs, scows, and launches 
i fully exempted from taxation by express provisions of 
the District of Columbia Code because they are taxed 
in Virginia? 

47 D. C. Code, sec. 1201 (1940) provides for the assess¬ 
ment of “personal property in the District of Columbia as 
follows.” 47 D. C. Code, sec. 1207 (1940) makes it clear 
that the term “personal property” includes “vessels, ships, 
boats, tools, implements, horses, and other animals, car¬ 
riages, wagons, and other vehicles” in the District with 
such permanency as to be subject to taxation at full value 
as provided by the District law. However, there then fol¬ 
lows 47 D. C. Code, sec. 1212 (1940) which clearly seems 
to exempt “vessels, ships, or boats if it shall be made to 
appear by affidavit that any vessel, ship, or boat has been 
assessed for taxation and the taxes paid elsewhere.” 

There would seem to be no question that this exemption 
applies to vessels, ships, or boats engaged in the business 
of common carriers, and by implication, to say the least, 
the exemption seems to apply to all vessels, ships, or boats 
located outside the District of Columbia to such an extent 
that thev have been “assessed for taxation and the taxes 
paid elsewhere.” 

Inasmuch as the court relied in its second opinion on sec¬ 
tion 1207, it would seem that it should determine whether 
section 1212 should be construed as exempting these facili¬ 
ties because of their taxation in Virginia and their primary 
location outside the District of Columbia, even assuming 
that section 1207 imposed taxation on an apportionment 
basis—which is clearly not the case. 

Of course, as will be clear to anyone who thoroughly 
investigates the matter, the answer to this entire problem 
is and always has been as follows: 

The District statutes taxing personal property in 
1 the District of Columbia were intended to cover and 
do cover only tangible personal property in the Dis- 
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trict with such a degree of permanency that it is 
> beyond the taxing jurisdiction of any State or States. 

This is simply an historical fact that cannot be mistaken 
once the history of the legislation and its administration is 
understood. 

POINT VI. The position taken in the opinion on the second 
appeal No. 10,519 with respect to the Statute of Limi¬ 
tations Issue is difficult of comprehension. 

Circuit Judge Prettyman, speaking for the Court on the 
prior appeal, found as a fact that the facilities had already 
been taxed on an apportionment basis. In this connection 
the opinion of the Court in the prior appeal stated: “For 
many years they have been taxed upon an apportionment 
of their value based upon use inside and use outside the 
District.” 

The taxation referred to by Circuit Judge Prettyman 
has gone on for many years on the basis of an agreement 
between the parties which was adhered to by respondent 
during each of the taxable years involved in this case. The 
record shows that respondent has always paid tangible 
i personal property tax to the District of Columbia on an 
equitable basis mutually agreed upon as a fair amount with 
respect to its transportation facilities (Tr. 337-344, 352, 
400, 401, 407, App. 24-32). The amount of the assessment 
agreed upon was revised in the early 1930’s and was re¬ 
viewed and approved in 1938 (Tr. 337-344, 400, 402, App. 
27-33). 

Respondent fully lived up to its agreement with the Dis¬ 
trict of Columbia despite the fact that it was repeatedly 
advised by competent counsel that its transportation facili¬ 
ties taxed at the home port of Alexandria, Virginia, and 
engaged in interstate commerce were not subject to taxa¬ 
tion under the terms of the District of Columbia law (Tr. 
349-352, 385, 386, 392). 
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In relying upon the Board’s “finding that the respond¬ 
ent’s returns for the years 1941 to 1945, the years involved 
in the limitation question, were incorrect,” the second 
opinion of this Court wholly overlooks the fact that the 
Board was dealing with reporting for taxation at full yalue 
and not on an apportionment basis. It is perfectly clear 
from the record that neither counsel for the District nor 
the District of Columbia tax officials themselves have the 
remotest idea as to what would constitute correct reporting 
of the tugs, scows, and launches for the years in question 
on an apportionment basis (No. 10,519, Tr. 30, 56-61). Con¬ 
sequently, how can this Court possibly hold that the re¬ 
turns—which were filed as agreed upon in advance with the 
District tax officials—were incorrect? In any event, the 
Court’s holding is not supported by the Board and its mis¬ 
placed reliance on the Board for the result reached is not 
supported by the record. 

This Court on the prior appeal expressly found that re¬ 
spondent’s facilities have already been taxed on the basis 
of apportionment and the record unquestionably shows that 
respondent reported its facilities in exact accordance with 
its agreement with the District. This raises the question: 

Having reported in exact accordance with its agree¬ 
ment with the District of Columbia and having been 
taxed on the basis of apportionment, how can it con¬ 
ceivably be said that respondent is subject to further 
taxation on the basis of apportionment for years 
against which the statute of limitations has run? 

We respectfully repeat that the Court’s answer to this 
question in its second opinion is difficult of comprehension. 
However, one thing is clear: The second opinion effectually 
repeals the Statute of Limitations in the District of 
Columbia. 
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POINT VII. The second opinion results in violating the 
Constitution of the United States by authorizing the 
taking of property without due process of law, by 
authorizing singling respondent out for unfair dis¬ 
criminatory treatment, by authorizing denial of the 
right to equal treatment, by authorizing taxation with¬ 
out any legislative standards whatsoever, and by 
authorizing retroactive taxation without any stand¬ 
ards whatsoever, legislative or otherwise. The consti¬ 
tutional violations in this case are not just theoreti¬ 
cal—the record shows that they are actual, real, and 
deadly serious. 

As pointed out during the course of the proceeding be¬ 
fore the Board prior to the first appeal: “It is quite 
apparent from the whole record that some extraneous 
factor has permeated and unmistakably characterized’* the 
District’s “entire case.” No other inference can reason¬ 
ably be drawn from the record. 27 

Why, after nearly a half century’s construction to the 
contrary, was it decided that respondent’s tugs, scows, and 
launches primarily located in Virginia and Maryland and 
engaged in interstate commerce must be subjected to Dis¬ 
trict of Columbia tangible personal property taxation at 
100% of value? 

Why were respondent’s tugs, scows, and launches 

singled out for greatly exaggerated valuation on a basis 
never imposed against any other taxpayer in the history 
of the District of Columbia? 28 

Why were respondent’s tugs, scows, and launches 

singled out for taxation without the benefit of enabling 
special legislation by Congress when it was admitted that 
the property of other taxpayers similarly situated could 
not be taxed without such enabling legislation? 

27 See pp. 106 to 113 of the Joint Appendix to the company’s brief in No. 
9827. 

28 See pp. 96 to 107 of the Joint Appendix to the company’s brief in No. 
9827. 
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Why, when it required only a few months to secure 
special legislation properly imposing a tax on railway 
equipment engaged in interstate commerce on a fair and 
equitable apportionment basis, was like legislation not 
requested to cover respondent’s water transportation 
facilities engaged in interstate commerce? 

Why, after this Court’s prior opinion holding that there 
could be no taxation at full value, has the District pro¬ 
posed, on an alleged fair and equitable apportionment 
basis, to increase its already greatly exaggerated assess¬ 
ment at 100% of full value by an added write-up of 73% 
on, over, and above the exaggerated 100% of full value? 29 

i We repeat: The constitutional violations involved in this 
case are not just theoretical—they are actual, real, and 
deadly serious. Such violations constitute the taking of 
property without due process of law, they violate the right 
of respondent not to be singled out for unfair discrimina¬ 
tory treatment, they constitute a denial of respondent’s 
right to equal treatment, and they constitute a violation of 
respondent’s right to be taxed only on the basis of stand¬ 
ards provided by Congress reasonably establishing its 
legal obligations. Such action is in violation of the Fifth 
Amendment to the Constitution and Article I, Section 8 of 
the Constitution and clearly contravenes the spirit of the 
Fourteenth Amendment to the Constitution. 

! There can be no question in this case that respondent’s 
tugs, scows, and launches are legally in the same class as 
railroad cars and land vehicles. In the course of the Court’s 
second opinion, Circuit Judge Fahy made this plain as 
follows: 

“In the PuUman opinion a factual and, it may be 
argued, a legal distinction was suggested between rail¬ 
road cars and land vehicles, on the one hand, and, on 
the other, ships or vessels engaged in interstate com¬ 
merce but having a home port. Any distinction of this 
character affecting the tax situs of the vessels here 
involved has been removed by Ott v. Mississippi Barge 
Line Co., 336 U. S. 169, 1724 (1948).” 


29 See company’s brief in No. 10,519, pp. 2, 11, 21, and 30. 
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Neither can there be any question in this case that the 
“special treatment” accorded by the District for the tax¬ 
ation of railroad cars and motor vehicles is not granted for 
respondent’s tugs, scows, and launches, all of which are 
admittedly in the same class. In connection with such 
“special treatment” Circuit Judge Fahy stated in the in¬ 
stant second opinion: 

4 4 It is contended, finally, that the enactment by Con¬ 
gress of special and detailed legislation for the taxa¬ 
tion of railroad locomotives and rolling stock which is 
in the District of Columbia part of the time negatives 
a construction of the general taxing statutes which 
would permit an apportioned tax on personal property 
not included in such separate legislation. We do not 
feel justified in ascribing this result to the special 
treatment by Congress of the problem of railroad 
equipment, nor to the special legislation applicable to 
motor vehicles, which are taxed according to the num¬ 
ber of months they have a situs in the District (47 
D.C. Code §§1210, 1211 (1940)). • * •” 30 

In the course of rendering the Supreme Court’s opinion 
in favor of the taxpayer in Hillsborough Township v. 
Cromwell,, 326 U. S. 620, 90 L. Ed. 358, 362-363 (1946), 
Mr. Justice Douglas said: 

“ * • • The jurisdiction of the federal court in New 
Jersey was invoked by reason of diversity of citizen¬ 
ship and the allegation that the taxing authorities had 
consistently, systematically and intentionally singled 
out respondent for discriminatory treatment in the 
assessment of taxes for which she was without remedy 
under the laws and decisions of New Jersey. It was 
prayed that the assessments be declared invalid as in 
contravention of the due process and equal protection 
clauses of the Fourteenth Amendment # 

• • • • # 

“The equal protection clause of the Fourteenth 
Amendment protects the individual from state action 

30 The position taken by this Court is directly contrary to the controlling 
principles enunciated by the Supreme Court in Helvering v. E. J. Reynolds 
Tobacco Co., 306 TJ. S. 110, 83 L. Ed. 536 (1939). 
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i which selects him out for discriminatory treatment by 
subjecting- him to taxes not imposed on others of the 
same class. The right is the right to equal treatment. 
He may not complain if equality is achieved by in¬ 
creasing the same taxes of other members of the class 
! to the level of his own. The constitutional require¬ 
ment, however, is not satisfied if a State does not itself 
remove the discrimination, but imposes on him against 
whom the discrimination has been directed the burden 
of seeking an upward revision of the taxes of other 
members of the class. Sioux City Bridge Co. v. Dakota 
County, 260 US 441, 445-447, 67 L ed 340, 342, 343, 
i 43 S Ct 190, 28 ALR 979; Iowa-Des Moines Nat. Bank 
v. Bennett, 284 US 239, 247, 76 L ed 265, 272, 52 S Ct 
133; Cumberland Coal Co. v. Board of Revision, 284 
US 23, 28, 29, 76 L ed 146, 149, 150, 52 S Ct 48. * • •” 

Certainly the Fifth Amendment should be held to protect 
respondent against the taking of property and the denial 
of due process of law through unfair discriminatory treat¬ 
ment while others in the same class are accorded favorable 
and admittedly “special treatment.” And as to the Four¬ 
teenth Amendment, in Hurd v. Hodge, 334 U. S. 24, 92 
L. Ed. 1187, 1195 (1948), Chief Justice Vinson, speaking 
for the Supreme Court, stated that we certainly “cannot 
presume that the public policy of the United States mani¬ 
fests a lesser concern for the protection of such basic 
rights” in the District of Columbia than it does in the 
States. 

Now, as to the standards for fixing respondent’s alleged 
liability: Immediately the question arises, What stand¬ 
ards? 

It is true, as we have seen, that in 1949 during the course 
of the hearing before the Board with respect to the opinion 
and mandate of this Court on the prior appeal, the District 
proposed to increase respondent’s assessment from an 
exaggerated 100% of full value to 173% thereof as a stand¬ 
ard for taxing on the basis of alleged fair and equitable 
apportionment. However, prior to the 1949 hearing before 
the Board there had never been any standard proposed and 
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the entire concept is wholly new in the District of Co¬ 
lumbia. 

The fact is, with one exception, there has never to this 
day been any taxation on the basis of apportionment in the 
District of Columbia because, as fully shown above, the 
District officials, the Congress, and this Court understood 
that no such taxation was authorized under the applicable 
statutes. This appears to have been true of the District 
of Columbia personal property tax law of 1877, as well as 
the 1902 law, which as revised is now applicable. The one 
exception, of course, relates to the special legislation re¬ 
quested by the District and enacted by Congress in 1945 
to authorize the taxing of railway equipment on an appor¬ 
tionment basis. No tax was imposed on the railway equip¬ 
ment, however, until 1947. See Pennsylvania Railroad Co. 
v. District of Columbia, supra. 

We are here concerned with wholly non-existent stand¬ 
ards for retroactively 31 imposing tax on July 1 of each of 
the years 1940 through 1945 with respect to respondent’s 
tugs, scows, and launches. The controlling principles were 
clearly stated by the Supreme Court in Schechter v. United 
States , 295 U. S. 495, 79 L. Ed. 1570, 1580, 1591 (1935) as 
follows.: 

“Second. The question of the delegation of legisla¬ 
tive power. We recently had occasion to review the 
pertinent decisions and the general principles which 
govern the determination of this question. Panama 
Ref. Co. v. Ryan, 293 U. S. 388, ante, 446, 55 S. Ct. 241. 
The Constitution provides that ‘all legislative powers 
herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and 
House of Representatives,’ Art. 1, § 1. And the Con¬ 
gress is authorized ‘to make all laws which shall be 
necessary and proper for carrying into execution’ its 
general power. Art. 1, § 8, par. 18. The Congress is 
not permitted to abdicate or to transfer to others the 
essential legislative functions with which it is thus 

3i Clearly, such taxation is not proper. Helvering v. B. J. Reynolds Tobacco 
Co. supra. 



34 


vested. We have repeatedly recognized the necessity 
of adapting legislation to complex conditions involving 
a host of details with which the National Legislature 
cannot deal directly. We pointed out in the Panama 
Ref. Co. Case that the Constitution has never been re¬ 
garded as denying to Congress the necessary resources 
of flexibility and practicality, which will enable it to 
perform its function in laying down policies and estab¬ 
lishing standards, while leaving to selected instrumen¬ 
talities the making of subordinate rules within pre¬ 
scribed limits and the determination of facts to which 
the policy as declared by the Legislature is to apply. 
But -we said that the constant recognition of the 
necessity and validity of such provisions, and the wide 
range of administrative authority which has been de¬ 
veloped by means of them, cannot be allowed to 
obscure the limitations of the authority to delegate, if 
our constitutional system is to be maintained. Id. p. 
421. 

“Accordingly, we look to the statute to see whether 
Congress has overstepped these limitations,—whether 
Congress in authorizing ‘Codes of Fair Competition’ 
has itself established the standards of legal obligation, 
thus performing its essential legislative function, or, 
by the failure to enact such standards, has attempted 
to transfer that function to others. 

• • * • • 

“In view of these conclusions, we find it unnecessary 
to discuss other questions which have been raised as 
to the validity of certain provisions of the code under 
the due process clause of the Fifth Amendment. 

“On both the grounds we have discussed, the 
attempted delegation of legislative power and the 
attempted regulation of intrastate transactions which 
affect interstate commerce only indirectly, we hold the 
code provisions here in question to be invalid * * 

Congress is empowered to exercise exclusive legislative 
authority over the District of Columbia by Article 1, sec¬ 
tion 8 of the Constitution. It has not “established the 
standards of legal obligation” of respondent. This Con¬ 
gress must do in “performing its essential legislative func- 
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tion” and “is not permitted to abdicate or to transfer to 
others the essential legislative functions with which it is 
thus vested/ * Schechter v. United States, supra. 

In Pa/nama Refining Co. v. Ryan, 293 U. S. 388, 79 L. Ed. 
446, 458, 459, 464, 465 (1935), the Supreme Court stated: 

“The question whether such a delegation of legisla¬ 
tive power is permitted by the Constitution is not an¬ 
swered by the argument that it should be assumed that 
the President has acted, and will act, for what he be¬ 
lieves to be the public good. The point is not one of 
motives but of constitutional authority, for which the 
best of motives is not a substitute. • * • 

* * • • • 

“The Constitution provides that ‘All legislative 
powers herein granted shall be vested in a Congress of 
the United States, which shall consist of a Senate and 
House of Representatives. ’ Art. 1, § 1. And the Con¬ 
gress is empowered ‘To make all laws which shall be 
necessary and proper for carrying into execution’ its 
general powers. Art. 1, § 8, par. 18. The Congress 
manifestly is not permitted to abdicate, or to transfer 
to others, the essential legislative functions with which 
it is thus vested. • • • 

* * • • • 

“ • • • The question is not of the intrinsic impor¬ 
tance of the particular statute before us, but of the con¬ 
stitutional processes of legislation which are an essen¬ 
tial part of our system of government. 

• • • • • 

“ * * * To repeat, we are concerned with the ques¬ 
tion of the delegation of legislative power. If the citi¬ 
zen is to be punished for the crime of violating a legis¬ 
lative order of an executive officer, or of a board or 
commission, due process of law requires that it shall 
appear that the order is within the authority of the 
officer, board or commission, and, if that authority de¬ 
pends on determinations of fact, those determinations 
must be shown. • • * ” 

After proposing in 1949 the above-mentioned change 
from full value and increase from 100% to 173% as its 
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idea of fair and equitable apportionment, the District nec¬ 
essarily admitted that it does not know how to impose an 
apportionment tax in this case because of the absence of a 
statute authorizing or imposing any such tax. The record 
shows that counsel for the District freely admits that he 
does not know how to impose an apportioned tax and states 
that, “The tax officials don’t know.” The Board countered 
with the query: “And I am supposed to know” (No. 10,519, 
Tr. 30, 56-61). 32 

For many years, including all of the years involved in 
this case, Congress has left it to the District administra¬ 
tive officials to fix the rate of tax on tangible personal 
property subject to taxation in the District of Columbia. 
This Court in its opinion in the second appeal has now held 
that Congress has also left it to the District administrative 
officials to fix the basis for taxation as well as the rate of 
tax. Thus it would seem that the only role played by Con¬ 
gress with respect to the taxation complained of by re¬ 
spondent here is that Congress has said to the administra¬ 
tive officials of the District of Columbia: “Go tax.” 

To the “go tax” instructions of Congress to the District 
administrative officials this Court in its opinion on the 
second appeal has added “at your own rates and on your 
own basis.” 

This Court in its second opinion not only holds that Con¬ 
gress has told the District administrative officials to “tax 
at your own rates and on your own basis,” but also holds 
that Congress has further told the District administrative 
officials, “AND IMPOSE TAX AND PENALTIES RE¬ 
TROACTIVELY EVEN THOUGH YOU HAVE NEVER 
TOLD THE TAXPAYER THE BASIS FOR THE TAX 
AND EVEN THOUGH YOU HAVE ALWAYS TOLD 
THE TAXPAYER THAT YOU HAD NO AUTHORITY 
TO IMPOSE ANY TAX ON AN APPORTIONMENT 
BASIS.” 


32Nevertheless, this Court’s second opinion reaches the unsupported con¬ 
clusion that respondent’s returns were not correct. See Point VT above dealing 
with the Statute of Limitations Issue. 
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This abdication and delegation of the essential legisla¬ 
tive functions of Congress in violation of its constitu¬ 
tional duty to establish the standards of legal obligation 
has created a chaotic and intolerable situation. The Dis¬ 
trict administrative officials freely admit that they don’t 
, know how to impose any such tax. In Queen City Brewing 
Co. v. District of Columbia, supra, this Court, through 
Chief Justice Groner, Justice Miller, and Justice Vinson, 
was of the opinion that it was “unthinkable” that Congress 
would do such a thing. If, however, as we are now told, 
the Congress did so abdicate and delegate its authority in 
1902 or thereafter, its action violates Article 1, Section 8 of 
I the Constitution. Schechter v. United States, supra, and 
! Panama Refining Co. v. Ryan, supra. 

! CONCLUSION. 

i For the foregoing reasons we respectfully urge that this 
Court should (a) withdraw its opinion entered July 24, 
1950, in No. 10,519, together with the findings of fact made 
therein, and order a rehearing of this case before the full 
Court, or (b) in the alternative, reverse its opinion entered 
July 24,1950, reinstate its opinion entered March 28, 1949, 
and thus affirm the decision of the Board entered Novem¬ 
ber 30,1949. 

Respectfully submitted, 

i David R. Shelton, 

Counsel for Respondent. 

I I, David R. Shelton, counsel for the respondent, do hereby 
certify that the foregoing petition for a rehearing in this 
case is presented in good faith and not for delay. 


David R. Shelton. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 10,519 


District of Columbia, Petitioner, 


The Smoot Sand & Gravel Corporation, Respondent. 


REPLY BRIEF FOR PETITIONER 


i (A) .Respondent’s Counter-Statement of the Case 

Respondent’s counter-statement of the case has not been 
prepared substantially in accordance with Rule 17(e)(2) of 
: the Rules of this Court and, therefore, should not be con¬ 
sidered. Houston v. Southwestern Bell Telephone Co., 259 
U. S. 318, 325, 66 L. Ed. 961, 42 S. Ct. 486 ; 3 Am. Jur., 
Appeal & Error, Sec. 768. Rule 17 (c) (4) required the peti¬ 
tioner (hereafter referred to as the “District”) to make 
! a concise statement of the case containing all facts material 
i to the consideration of the questions presented, with refer¬ 
ences to the transcript or printed record. The District com- 
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plied with this rule. Rule 17(e)(2) required the respondent 
(hereafter referred to as the “Company”) to make a 
counter-statement of the case, if deemed necessary, con¬ 
forming to the requirements of paragraph (4) of subdivi- 
1 sion (c), Rule 17, as the Company deemed necessary to cor - 
' red any inaccuracy or omission in the District’s statement 
of the case. 

The Company’s counter-statement of the case is not di¬ 
rected to correction of any inaccuracies or omissions in the 
District’s statement of the case with respect to the “ques¬ 
tions presented” as required by the aforesaid rule. The 
question presented is whether the Board of Tax Appeals 
for the District of Columbia complied with the mandate of 
this Court (App. 39, 40), as to which there were four points 
raised by the District (Br., p. 8). In its counter-statement 
1 of the case the Company seeks to change the question pre¬ 
sented to whether the opinion of this Court in No. 9827 (the 
prior appeal) held that the tax and penalty interest there 
in controversy should be refunded to the Company (Com¬ 
pany's Br., pp. 1, 2). Such counter-statement then sets 
forth and discusses four issues presented by the Company in 
the prior appeal (No. 9827), with lengthy quotations from 
the Company’s briefs and the District’s briefs filed in that 
appeal and on petition for certiorari (Company’s Br., pp. 
2-10). The remainder of the counter-statement (Com¬ 
pany’s Br., pp. 11-16) consists principally of lengthy quota¬ 
tions from colloquy between the Board of Tax Appeals and 
counsel, and what appears to be a complaint that the Com¬ 
pany’s 1941 income tax return was improperly admitted in 
evidence without authorization or semblance of right. 1 

The colloquy referred to, which counsel for the Company 
seeks to use as a basis for an assertion that neither the tax 

1 There can be no doubt that introduction of the Company’s income tax 
return in evidence was proper under Sec. 4(a), Title V of the District of 
Columbia Income & Franchise Tax Act of 1947, 61 Stat. 342, c. 258 (Sec. 47- 
1564c(a), D. C. Code 1940, Supp. VII), since the District was interested in 
the result of the litigation. 
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officials nor the Corporation Counsel knows how to tax the 
Company’s “water transportation facilities” (Company’s 
Br., p. 11) concerned the District’s proposed basis for 
l apportionment of value , and whether the “apportionment 
of value” directed by this Court should be based upon the 
Company’s entire production system , which would include 
the dredges as well as the scows, tugs and launches, or 
! whether such apportionment should be based only upon the 
Company’s water transportation system which would ex¬ 
clude the dredges (Company’s Br., pp. 11-13). The District 
had no doubt as to the propriety of its proposed formula 
! for apportionment of value. The District, however, did not 
contend that its proposal was the one and only solution to 
the problem and suggested that if there was a differed and 
more equitable basis the Company should submit it to the 
i Board. The District’s only doubt in this connection was 
whether the Company’s dredges should be included in the 
valuation since they were part of the Company s entire pro¬ 
duction system as distinguished from its water transporta¬ 
tion system. 

in view of the foregoing it is submitted that the Com¬ 
pany’s entire counter-statement of the case should be 
stricken and disregarded by the Court. 

i (B) Replies to Respondent’s Summary of Argument and Points 
I, II, m and IV of Respondent’s Argument 

The greater portions of the Company’s summary of argu¬ 
ment and Points I, II, III and IV of its argument are di¬ 
rected to the questions presented and points raised by the 
Company in the prior appeal (No. 9827), to many asser¬ 
tions that the District has agreed to, conceded and admitted 
various matters in such prior case, and to assertions that 
the prior case was presented on an “all or nothing basis”— 
that is, taxation at full value or no taxation at all (Com¬ 
pany’s Br., pp. 20, 22, 23). All such argument is immaterial 
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and irrelevant to the question presented and points raised 
in the present appeal. 

1 The questions presented for review by this Court in the 
prior appeal (No. 9827) are quoted in the Company’s brief 
(pp. 2, 3) filed in this case (No. 10519). Question No. 2 per¬ 
tained to apportionment of value. Two of the five points 
raised in the prior appeal (No. 9827) pertained to appor¬ 
tionment of the value of the property (Points 1 and 3). 
Assertions in the Company’s brief, as aforesaid, and quota¬ 
tions out of context in the Company’s brief to the contrary 
notwithstanding, this Court said as to the prior case: 2 

“The question is whether the District of Colum¬ 
bia can levy its property tax upon the full value of 
these tugs and scows. For many years they have 
been taxed upon an apportionment of their value 
based upon use inside and use outside the District. 

m m • 

“We conclude that the District of Columbia 
could constitutionally tax these tangibles, used ex¬ 
clusively in interstate commerce, upon a fair ap¬ 
portionment of value, but could not constitution¬ 
ally tax them at full value. • * • ” 

It is therefore clear that the pronouncements of this 
Court in Warring v. Colpoys, 74 App. D. C. 303, 122 F. 2d 
642, quoted in the District’s brief (pp. 19, 20), are appro¬ 
priate and that the Company should be required to make its 
behavior conform to the rule laid down in the prior case 
(No. 9827). In this view, it is respectfully submitted that 
the irrelevant and immaterial portions of the Company’s 
brief (pp. 16 to 32) should be stricken and disregarded by 
the Court. 

There are many assertions throughout the Company’s 
brief, beginning on page 8 thereof, that the parties were in 


2174 F. 2d 505. 
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“agreement” and that the District has agreed to, conceded, 
and admitted various matters in the prior case (No. 9827). 
The record shows that the only agreement between the 
parties was a stipulation as to the values of certain scows 
so that the Company could get a tax refund amounting to 
- more than $4,000.00 in the prior case (Resp. App. 4-6 in No. 
9827). 

It appears to counsel for the District that the basis for 
the Company’s assertions throughout the latter’s brief, 
i beginning on page 8 thereof, as to alleged “agreements”, 
“concessions”, and “admissions,” by the District stems 
from a quotation out of context in the Company’s brief (p. 
8) taken from page 26 of the District’s brief in No. 9827. 

! The Company states that the District has admitted, argued, 
and conceded all along that apportionment “has no basis 
in the District law or applicable decisions.” The matter 
just quoted was extracted from a sentence dealing with the 
i Company’s “theory” as to tax apportionment. Counsel 
for the District were discussing the rule of tax apportion¬ 
ment as distinguished from the rule of ‘ ‘ actual situs ’ ’. The 
i Board of Tax Appeals had determined that the Company’s 
! vessels had an actual situs in the District (Pet. App. 45 in 
No. 9827). In order to understand what counsel for the 
District stated with respect to this matter it is necessary 
to quote a little more of the District’s brief in that case than 
! a small portion of one sentence (pp. 25, 26): 

i “The rule as to apportionment of taxes, for which 
; petitioner contends, clearly applies only to prop¬ 
erty which is habitually but only temporarily with¬ 
in a tax jurisdiction, and does not apply to prop¬ 
erty which has acquired an actual situs therein. 

This is clear from the case of Johnson Oil Refining 
Co. v. Oklahoma, 290 U. S. 158, 78 L. ed. 238, 54 
S. Ct. 152, cited by petitioner. * * * 

“Petitioner’s theory that if its floating equip¬ 
ment is taxable in the District it must be appor- 
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tioned, as in the railroad ‘rolling stock’ cases, 
HAS NO BASIS IN THE DISTRICT LAW OR 
APPLICABLE DECISIONS. The basis of tax 
apportionment of railroad cars and like property 
is that such cars have not acquired an ‘actual situs’ 
within the taxing jurisdiction such as the Supreme 
Court defined in footnote 2 of the Northwest Air¬ 
lines case, supra. * * * ” 

Counsel for the Company has quoted only the portion of the 
above quotation which we have shown in underlined capital 
■ letters. As pointed out above, we were distinguishing be¬ 
tween two rules of taxation. This Court decided that the 
rule of tax apportionment of value rather than the rule as 
to actual (permanent) situs was applicable to the Com¬ 
pany’s vessels involved. 

i There can be no question that admissions or stipula¬ 
tions of fact by counsel, before a court, are as binding upon 
such counsel as if the fact had been proved. 3 Also, the legal 
issues in a case may be limited by stipulation of counsel.'* 
However, conclusions of law are the exercise of preroga¬ 
tives of the courts, and counsel cannot deprive the courts 
thereof even by stipulation. 5 Whatever may be the view of 
1 counsel for the Company as to alleged agreements, con¬ 
cessions and admissions with respect to what the applicable 
i District law provided or permitted when this case was pre¬ 
viously before this Court, therefore, is entirely immaterial 
i since this Court has entered its decision and mandate with 
respect to the issues raised in that case. 

(C) Replies to Remainder of Respondent’s Brief 

Point V of the Company’s brief is directed to attacking 
the District’s proposed basis of apportionment of the value 

3 Oscanyan v. Winchester Repeating Arms Co., 103 U. S. 261, 263, 26 L. Ed. 
539 541. 

* Cloverleaj Butter Co. v. Patterson, 315 U. S. 148, 151. 86 L. Ed. 754, 62 
S. Ct. 491. 

3 Estate of Sanford v. Commissioner, 308 U. S. 39, 51, 84 L. Ed. 20, 60 
S. Ct. 51. 
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of tlie Company’s scows, tugs, launches and dredges. The 
Company relies, again, on quotations from its brief in the 
prior case with respect to percentages of time during which 
it is contended that the property involved was in the Dis¬ 
trict, and on the case of Helvering v. Taylor, 293 U. S. 507, 
79 L. Ed. 623, 55 S. Ct. 287. In that case the Commissioner 
had determined a deficiency of income tax upon an arbitrary 
and erroneous basis. The deficiency was determined on the 
basis of an apportionment of the cost of stock. The ques¬ 
tion in the case was “Whether the Circuit Court of Ap¬ 
peals erred in remanding this case to the Board of Tax 
Appeals for a new hearing on the ground that the Commis¬ 
sioner’s determination of the amount of income was in¬ 
correct, although the taxpayer had failed to prove facts 
from which a correct determination could be made.” The 
Court stated (293 U. S. 511): 

“The only question for consideration is that 
stated in the petition for the writ of certiorari. 
Gunning v. Cooley , 281 U. S. 90, 98. That question 
in effect, assumes, and here it is taken as granted, 
that the court rightly held the evidence sufficient to 
require a finding that the commissioner’s appor¬ 
tionment of total cost as between preferred and 
common stock was unfair and erroneous and that 
therefore the commissioner’s determination was 
excessive. We also assume that the total purchase 
price is susceptible of fair apportionment and that 
upon another hearing the correct amount may be 
found. 70 F. (2d) 619, 620. Regulations 74, Art. 

58, supra. The point to be considered is whether, 
the taxpayer having failed to establish the correct 
amount to be assigned to the preferred stock as its 
cost to him, the court erred in reversing and re¬ 
manding for further proceedings in accordance 
with its opinion. 

“The commissioner does not contend that, in 
cases where Circuit Courts of Appeals properly re¬ 
verse determinations of the board, they are without 
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power to remand for further hearing in the nature 
of a new trial. His contention is that in this case 
the burden on the taxpayer was not only to prove 
that the commissioner’s determination is errone¬ 
ous but to show the correct amount of the tax. * • # 

, “ • • # On the facts shown by the taxpayer in 

this case, the board should have held the appor¬ 
tionment arbitrary and the commissioner’s deter¬ 
mination invalid. Then, upon appropriate appli¬ 
cation that further hearing be had, it should have 
heard evidence to show whether a fair apportion¬ 
ment might be made and, if so, the correct amount 
of the tax. The rule for which the commissioner 
here contends is not consonant with the great re¬ 
medial purposes of the legislation creating the 
Board of Tax Appeals. The Circuit Court of Ap¬ 
peals rightly reversed and remanded the case for 
further proceedings in accordance with its opin¬ 
ion.” (Emphasis supplied.) 

It thus appears that counsel for the Company has 
misconstrued the Helvering case. The District’s proposed 
basis of apportionment of value, as pointed out in our brief 
i (p. 22), is based upon substantial evidence; it is neither 
arbitrary nor excessive. Under the circumstances of this 
i case the District’s proposed method of apportionment 
should have been adopted for the reasons stated and upon 
i the authorities cited in Points H, HI and IV of our brief 
! (pp. 20-23). The Supreme Court has stated that the prob¬ 
lem of apportionment is a difficult one, and that it is im¬ 
possible to formulate a rule “generally applicable”. Great 
Northern Railway Co. v. Weeks, 297 U. S. 135, 144, 80 L. 
Ed. 532, 56 S. Ct. 426; and see 51 Am. Jur., Taxation, Sec. 
905, p. 802. 

Point VI of the Company’s brief attempts, to answer 
Point I of the District’s brief. A careful examination of 
the authorities cited and discussed in Point I of the Dis¬ 
trict’s brief (pp. 10-20) will clearly show that the District’s 
“best illustration” has not been “completely annihilated” 
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as contended in the Company’s brief (p. 37). In addition, 
the Court of Appeals of Kentucky, on March 17, 1950, de¬ 
cided in the case of H. Clyde Reeves, Commissioner of 
Revenue for the State of Kentucky v. Island Creek Fuel & 
Transportation Co., Q that barges and towboats habitually 
used in the State were subject to ad valorem taxation on the 
basis of apportionment even though there was no con¬ 
stitutional or statutory provision for such apportionment. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel , D. C., 
George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 


• Not yet reported. Counsel for the District have taken steps to obtain 
copies of the Court’s opinion for this Court and counsel for the Company. 


